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(Defendants)
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Judgment On Board

09/09/2019
1. Heard on admission and formulation of substantial question of law in

this second appeal preferred by plaintiffs No.2 and 3.

2. Mr. H.S. Patel, learned counsel appearing for the appellants / plaintiffs
No.2 & 3, would submit that both the Courts below are absolutely
unjustified in holding that the plaintiffs are not entitled for the relief of
partition and possession by recording a finding which is perverse to

the record.

3. The plaintiffs filed suit for declaration of title and partition and for



2
delivery of possession against defendant No.1 Leelaram Soni in which
defendant No.1 set up a plea that except Khasra No.87/2, area 0.178
hectare, and Khasra No.836/1, area 0.020 hectare, total area 0.198
hectare, rest of the lands are his self-acquired property and there is
already partition between the plaintiffs and defendant No.1 Leelaram
Soni on 19-1-1996 and the house came into the share of plaintiff No.1
and the suit land bearing Khasra Nos.87/2 & 836/1 came in the share
of defendant No.1 and immovable properties were given to plaintiffs
No.2 & 3 and on that basis, defendant No.1 has got his name mutated

in the revenue records.

. Upon appreciation of oral and documentary evidence, the trial Court
came to the conclusion that except Khasra Nos.87/2 & 836/1, rest of
the property are self-acquired property of defendant No.1 and the
plaintiffs have not embraced the entire family property for partition,
rather embraced the self-acquired property of defendant No.1 which
was purchased by defendant No.1, therefore, suit for partition and
possession cannot be decreed to which the first appellate Court
principally agreed and dismissed the appeal clearly recording a finding
that in a suit for partition all the ancestral property including the
ancestral joint family house has not been included rather the property
which is not the joint family property or ancestral property has been
included, therefore, the suit has rightly not been decreed by the trial

Court.

. In the considered opinion of this Court, the concurrent finding
recorded by the two Courts below holding that the suit is not properly
constituted, it did not embrace all the ancestral property of the parties
available to be partitioned and embraced the self-acquired property of

defendant No.1, is a finding of fact based on the evidence available on



Soma

3
record. It is neither perverse nor contrary to record. | do not find any
merit in the second appeal much less the substantial question of law
for determination. The second appeal deserves to be and is
accordingly dismissed, /in limine. No order as to cost(s).
Sd/-

(Sanjay K. Agrawal)
Judge



