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1. Rajmuni, W/o Ramchandra, aged about 36 years,
2. Kumari Sushil, D/o Buluram, aged about 20 years,

Both are R/o Village Civil Dag, Caste Chikawa, P.S. and Tah.
Kushmi, District Surguja (C.G.)

(Defendants)

---- Appellants

\Versus

Ramchandra, S/o Chamaru, aged about 42 years, Occupation

Service in the R.T.O. Colony, R/o Bishrampur, P.S. and Tah.
Surajpur, District Surguja (C.G.)

(Plaintiff)

---- Respondent
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Hon'ble Shri Justice Sanjay K. Agrawal
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28/02/2019
1. This second appeal by the defendants / appellants was admitted for
hearing on the following substantial question of law: -
“Whether the finding that defendant/appellant No.2
Kumari Sushila is not the daughter of plaintiff/respondent
Ramchandra is perverse and the said finding has been

arrived at by misreading of evidence?”

(For the sake of convenience, parties would be referred
hereinafter as per their status shown and ranking given in the suit
before the trial Court.)

2. The dispute relates to matrimonial status of the plaintiff with
defendant No.1 — his wife Rajmuni and defendant No.2 Kum.

Sushila whom the plaintiff claimed that she is not his daughter.



2
Plaintiff Ramchandra filed suit for bare declaration that parties are
Scheduled Caste and as such they are governed by the prevalent
custom and it was further pleaded that marriage of the plaintiff was
solemnized with defendant No.1 in 1980 and immediately
thereafter, in 1981 they took divorce according to the prevalent
custom i.e. chod chutti and defendant No.1 started living in her
parental home where she married Buluram in Dhuku form and out
of their wedlock, defendant No.2 was born on 12-6-1984. It was
also pleaded that maintenance granted by the Judicial Magistrate
First Class, Ambikapur on 24-9-1987 to the defendants is null and

void and it be declared void and inoperative.

. The defendants filed their written statement and denied the plaint
allegations and they have claimed to be wife and daughter of the
plaintiff and refuted the allegation of marriage of defendant No.1
with Buluram. The trial Court dismissed the suit finding no merit in
the suit, whereas the first appellate Court partly granted the appeal
holding that though defendant No.1 is wife of the plaintiff, but
defendant No.2 is not the daughter born out of the plaintiff's
wedlock with defendant No.1.  Now, the defendants have
questioned legality, validity and correctness of the judgment &
decree of the first appellate Court by filing second appeal in which
substantial question of law has been framed which has been set-

out in the opening paragraph of this judgment.

. Mr. Sushil Dubey, learned counsel appearing for the appellants /
defendants, would submit that the first appellate Court is absolutely
unjustified in holding that defendant No.2 is not the daughter of the

plaintiff out of his wedlock with defendant No.1 as such, by
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recording a perverse finding, such a decree has been passed.

. | have heard learned counsel for the parties, considered their rival
submissions made herein-above and went through the record with

utmost circumspection.

. The undisputed fact which the trial Court has recorded is that in the
application filed under Section 6 of the Guardianship Act vide Ex.C-
1 filed by the plaintiff, he himself has stated that his marriage was
solemnized with defendant No.1 in the year 1977 and in the year
1986 he had gone to the parental house of defendant No.1, at that
time, she refused to come and stay with the plaintiff. It was also
recorded as admitted fact that on 16-2-2001, suit for dissolution of
marriage by decree of divorce filed by the plaintiff herein under
Section 13 of the Hindu Marriage Act, 1955, was decreed and
decree of divorce has already been granted in favour of the plaintiff
by the jurisdictional Court and maintenance has also been granted
in favour of defendant No.1 in the proceeding under Section 125 of
the Code of Criminal Procedure, 1973 on 24-9-1987, which has

been sought to be declared void in the instant civil suit.

. In Ex.C-1, the plaintiff himself has admitted that his marriage was
solemnized with defendant No.1 in the year 1977, whereas in the
plaint his marriage is said to be held in the year 1980 and in the
same document Ex.C-1 it has also been admitted that in the year
1986, he had gone to the parental house of defendant No.1 and
defendant No.1 refused to come with him. As such, it is established
that till 1986 there is admission of the plaintiff that the relationship of
husband & wife existed between the plaintiff & defendant No.1

which ultimately got dissolved by decree of divorce vide Ex.C-2 on
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16-2-2001 by matrimonial court which also establishes the fact that
there was no divorce by customary form in shape of chod chutti
prior to divorce by the competent court on 16-2-2001 between the

plaintiff and defendant No.1 as alleged by the plaintiff.

8. Now, the question is, whether the first appellate Court is justified in
decreeing the suit holding that though defendant No.1 is legally
wedded wife of the plaintiff which is correct also in view of the fact
that marriage having been dissolved by decree of court dated 16-2-
2001, but granted decree holding that defendant No.2 is not the
daughter of the plaintiff. The trial Court has pressed into service
Section 112 of the Indian Evidence Act, 1872 which states as

under:-

“112. Birth during marriage, conclusive proof of
legitimacy.—The fact that any person was born during
the continuance of a valid marriage between his mother
and any man, or within two hundred and eighty days
after its dissolution, the mother remaining unmarried,
shall be conclusive proof that he is the legitimate son of
that man, unless it can be shown that the parties to the
marriage had no access to each other at any time when
he could have been begotten.”

9. Under Section 112 of the Indian Evidence Act, 1872 there is
presumption about legitimacy of children born out of wedlock,
though it is rebuttable by strong and conclusive evidence as to non-
access, is however, absolutely necessary. The Supreme Court in

the matter of Shyam Lal alias Kuldeep v. Sanjeev Kumar and

others' has held with regard to presumption about legitimacy of

children born out of wedlock as under : -

“According to the legislative intention and spirit behind
Section 112 of the Indian Evidence Act, 1872, it is
abundantly clear that once the validity of marriage is
proved then there is strong presumption about the

1 AIR 2009 SC 3115
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legitimacy of children born out of that wedlock. The
presumption can only be rebutted by a strong, clear,
satisfying and conclusive evidence. The presumption
cannot be displaced by mere balance of probabilities or
any circumstance creating doubt. It is well settled
principle of law that Odiosa et inkonesta non sunt in lege
prae sumenda (nothing odious or dishonourable will be
presumed by the law). The law presumes against vice
and immorality. In a civilized society it is imperative to
presume legitimacy of a child born during continuation of
a valid marriage and whose parents had “access” to
each other. It is undesirable to enquire into paternity of a
child whose parents “have access” to each other.
Section 112 is based on presumption of public morality
and public policy.”

10. Reverting to the facts of the present case in the light of the
provision contained Section 112 of the Indian Evidence Act, 1872
and the principles of law laid down by the Supreme Court in Shyam

Lal alias Kuldeep (supra), it is admitted position on record as

noticed herein-above, that divorce as per the Hindu Marriage Act,
1955 took place between the parties only on 16-2-2001 vide Ex.C-2
and till then the parties i.e. the plaintiff and defendant No.1
remained as husband and wife. Therefore, as per the law laid

down by the Supreme Court in Shyam Lal alias Kuldeep (supra),

the validity of marriage is proved and admittedly, defendant No.2
was born on 12-6-1984 during the subsistence of valid marriage
between the parties, therefore, once validity of marriage is
established, then there is strong presumption about the legitimacy
of defendant No.2 born out of their wedlock (plaintiff and defendant
No.1). The presumption could have been rebutted by the plaintiff
by leading strong, clear and appropriate legal evidence which he
has not led for the reasons best known to him. Even otherwise,
according to the plaint allegations, the plaintiff and defendant No.1

remained in contact till 1986 as per Ex.C-1, as it is stated that in the
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year 1986, she refused to come to her matrimonial home and
further refused to perform her matrimonial obligation by coming to
the plaintiff's house. As such, it is admitted fact on record that the
plaintiff and defendant No.1 remained as husband and wife till the
decree of divorce is granted on 16-2-2001 by Ex.C-1 and in
between, on 12-6-1984, the birth of defendant No.2 out the wedlock
of the plaintiff and defendant No.1 took place. Therefore, the
plaintiff has failed to rebut the rebuttable presumption available
under Section 112 of the Indian Evidence Act, 1872. However, the
first appellate Court has recorded a finding that defendant No.1 had
made admission in her statement that defendant No.2 is not the
daughter out of her wedlock with the plaintiff. If the plaint
allegations are seen, it is quite vivid that it is the plaintiff's own case
that defendant No.2 was born out of the adulterous relationship of

defendant No.1 with one Buluram.

11. The statement made by defendant No.1 about the status /
legitimacy of defendant No.2 that she is not the daughter of the
plaintiff is inadmissible, as admission made by defendant No.1 is
not binding on the co-defendant i.e. defendant No.2, as interest of
both the defendants in the suit was not common and joint as
according to the plaintiff's own case, the relationship of the plaintiff
and defendant No.1 is admitted while filing suit, whereas it is the
case of the plaintiff that defendant No.2 has born not out of his
wedlock with defendant No.1, but due to adulterous relationship of
defendant No.1 with one Buluram. Even if she has made a
statement about the legitimacy, even otherwise, of defendant No.1,

it would not bind defendant No.2 which has clearly been explained
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by the trial Court in paragraph 27 of its judgment which states as

under:; -

“27. ST $T I8 deg Ffdaned g uftael %. 1 AT iR
WA ST 81 <l g9 39 8, M &l AW yd 7 gefter
Y& 8, 918 ¥ TG Sl QAT T A GHAAT B ST I T B |

ST B IS AT B B 8l 3R 98 MU 987 Pl GAT DI arr
& G gaeTd] T BU I RO Q0T of W& ' | IS faare
It UPIcT T BT T SIRIeh AT T GeTel ol JTaLg el
aecht, g T2 S o ot 8T & 7

12. Section 18 of the Indian Evidence Act, 1872 states as under: -

“18. Admission by party to proceeding or his agent.
—Statements made by a party to the proceeding, or by
an agent to any such party, whom the Court regards,
under the circumstances of the case, as expressly or
impliedly authorized by him to make them, are
admissions.

by suitor in representative character.—Statements
made by parties to suits, suing or sued in a
representative character, are not admissions, unless they
were made while the party making them held that
character.

Statements made by—

(1) party interested in subject-matter.—persons
who have any proprietary or pecuniary interest in the
subject-matter of the proceeding, and who make the
statement in their character of persons so interested,
or

(2) person from whom interest derived.—persons
from whom the parties to the suit have derived their
interest in the subject-matter of the suit,

are admissions, if they are made during the continuance
of the interest of the persons making the statements.”

13. Section 18 of the Indian Evidence Act, 1872 would be applicable

only when the statement is made by a party to the proceeding, or
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by an agent to any such party, whom the Court regards, under the
circumstances of the case, as expressly or impliedly authorized by
him to make them, that would only be the admission. Here, the
plaintiff has not come out with a case that at any point of time,
defendant No.2 has ever authorized defendant No.1 to make
admission that she is not the daughter of the plaintiff out of the

wedlock with defendant No.1.

14. The Supreme Court in the matter of Sri Chand Gupta v. Gulzar

Singh and another? where the landlord of a building filed a

petition for eviction on the ground that tenant B sub-let the
premises to his brother A, A had filed an affidavit and his brother
has filed an affidavit before the Income-tax Authorities that he is the
sole tenant of the demised premises, it was held that this statement
could not be used against the tenant as admission that by sub-
letting the premises to his brother, as brother cannot be said to
have any pecuniary interest or any joint interest in demised
premises with the original tenant within the meaning of Section 18

of the Indian Evidence Act, 1872.

15. As such, the first appellate Court has clearly committed illegality in
holding that defendant No.2 is not the daughter of the plaintiff out of
his wedlock with defendant No.1. Therefore, the finding recorded

by the first appellate Court deserves to be set aside.

16. Now, the first appellate Court apart from declaring the status that
defendant No.2 is not the daughter of the plaintiff out of his wedlock
with defendant No.1, also declared the order of maintenance dated

24-9-1987 granted by the Judicial Magistrate First Class,

2 AIR 1992 SC 123
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Ambikapur in Misc. Criminal Case 14/1987 (Smt. Rajmani and
another v. Ramchandar), is inoperative. It is pertinent to mention
that the order dated 24-9-1987 passed in Misc. Criminal Case
No0.14/1987 was challenged by the plaintiff herein by way of
Criminal Revision N0.139/1987 (Ramchandra v. Smt. Rajmani and
another) and the said criminal revision was dismissed by the
Sessions Judge, Ambikapur on 29-9-1988 and thereafter, the
defendants filed an application for enhancement of the amount of
maintenance which has been granted on 11-3-2002 and the amount
of maintenance has been enhanced. But the first appellate Court
without taking note of the fact that the order of maintenance passed
in miscellaneous criminal case granting maintenance though has
not been marked and exhibited, yet declared the same as
inoperative ignoring the fact that the order granting maintenance
has already merged into the revisional order on 29-9-1988 passed
by the Sessions Judge and thereafter, the quantum of maintenance
has also been enhanced by the criminal court and that has not
been questioned by the plaintiff. The first appellate Court ought to
have seen that unless the order confirming the order of
maintenance is challenged and set-aside, the original order of
maintenance passed in favour of defendants No.1 & 2 could not
have been set aside further ignoring the fact that by the order
granting maintenance both the defendants were granted
maintenance. It is not the case that only defendant No.2 was
granted maintenance in the said proceeding which has simply been
ignored by the first appellate Court. By examining the matter from

any of the angles, the order declaring the order of maintenance
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inoperative also cannot be sustained and it is set aside accordingly.

In the result, judgment & decree passed by the first appellate Court
is set-aside restoring judgment & decree of the trial Court, meaning
thereby, the suit of the plaintiff would stand dismissed. The
defendants shall be entitled to claim the arrears amount of
maintenance as directed and affirmed in criminal revision, as from
the date of impugned judgments they are not getting the said
amount. The substantial question of law is answered accordingly
and the second appeal is allowed to the extent indicated herein-

above leaving the parties to bear their own cost(s).
Decree be drawn-up accordingly.

Before parting with, this Court expresses gratitude for the valuable
assistance rendered by Mr. Rakesh Pandey, Advocate, on short
notice.

Sd/-

(Sanjay K. Agrawal)
Judge



