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Deputy Superintendent Of Police (Dy. S.P) SIU Officer Of Special
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Mr. Santosh Kumar Pandey, Advocate
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1.

Hon'ble Shri Justice P. Sam Koshy

Order on Board

The counsel for the petitioner after arguing for sometimes confines this writ
petition to the extent of challenging the order Annexure P/15 dated
19.12.2018. Vide the said order the Inquiry officer has rejected the
application of the petitioner seeking permission to engage a retired police

employee namely Mr. Hargovind Sharma as a Defence Assistant.

The rejection of the said application was on the ground that the ex-police

personal Hargovind Sharma, to whom the petitioner intended to appoint as



a Defence Assistant, was involved in a criminal case under Section 3 of the
Police (Incitement to Disaffection) Act, 1922. The ground for rejection of
the said application does not seem to be proper, legal and justified for the
simple reason that it is nobody's case that the Rule does not provide for
engagement of a Defence Assistant. The Rule also admittedly permits a
person to appoint a retired employee of the department as the Defence
Assistant. It is also an admitted position that the said person Hargovind

Sharma was a retired police personal.

In the given circumstances, only because the said person namely
Hargovind Sharma is an accused in some criminal case, by itself would not
be a disqualification for him to appear as a Defence Assistant for some
other police personal. Moreover, what is more relevant at this juncture is the
fact that Rule does not debar a person with a criminal background or
against whom a criminal case has been registered from being appointed as

a Defence Assistant.

What is all the more relevant to take note of is the fact that, no prejudice
whatsoever would be caused to the interest of the department, in case if the
said Hargovind Sharma, a retired police personal is permitted to be

engaged as a Defence Assistant.

For the aforesaid reason, the impugned order dated 19.12.2018 (Annexure
P/15) is bad in law and the same deserves to be and is accordingly set-
aside/quashed. As a consequence it is ordered that Inquiry officer shall
permit the petitioner to engage Mr. Hargovind Sharma as a Defence

Assistant.

It has been informed by the petitioner that pursuant to the rejection of the
application for appointment of Defence Assistant, the department has

proceeded further with the departmental enquiry. If that be so, the Inquiry



Ved

10.

officer is directed firstly to permit the petitioner to avail the assistance of Mr.
Hargovind Sharma as a Defence Assistant and thereafter the petitioner and
the Defence Assistant should be granted time to cross-examine the
withesses, who have been examined in absentia on account of there being

no Defence Assistant.

At this juncture, the counsel for the petitioner further submits that the
petitioner also has been denied of certain material documents in support of
his defence in the departmental enquiry. This Court, at this juncture, would
not like to entertain the writ petition on that count, however, it is expected
that the Inquiry officer, in the course of conducting the departmental
enquiry, shall act in a fair, reasonable & justified manner and the inquiry

would be conducted in due compliance of the principles of natural justice.

It is also expected that all those documents and evidences, which the
department would be using against the petitioner in the course of
departmental enquiry, would be made available to the petitioner, so that he

can effectively defend his case.

So far as the challenge to the SIU report is concerned, this Court is not
entering in to that arena, exercising the jurisdiction under Article 226 of the
Constitution of India in a writ petition service matter. Reserving the right of
the petitioner to avail other remedies available to him in an appropriate

proceeding.

With the aforesaid observations, the writ petition stands allowed and
disposed off.
Sd/-

(P. Sam Koshy)
Judge



