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l.Krishna Kumar S/o Jay Kishan Sharma, Aged about
25 years, R/o Amin Para, Raipur, District Raipur,

Chhattisgarh.

2.Shiv Kumar S/o Jay Kishan Sharma, Aged about 23
years, R/o Amin Para, Raipur, District Raipur,

Chhattisgarh.

3.Manoj Kumar S/o Jay Kishan Sharma, Aged about 23
years, R/o Amin Para, Raipur, District Raipur,

Chhattisgarh.

4.Smt. Krishna W/o Nand Kishor Sharma, Aged about
30 years, R/o Main Road, Dhamtari, District

Dhamtari, Chhattisgarh.

Through Power of Attorney Holder Shri Prakash
chand Parekh S/o P.C. Parekh, Advocate R/o Sadar

Bazar, Raipur, District Raipur, Chhattisgarh.

---Appellants/Lrs. of Plaintiff
Versus

1l.Vivekanand Vidya Mandir, A Registered Society
through the President, Vivekanand Vidya Mandir,
Kailashpuri, Raipur, District Raipur,

Chhattisgarh.

2.Madhukar Rao Kadam S/o Baburao Kadam, R/o
Vivekanand Vidya Mandir, Kailashpuri, Raipur,

District Raipur, Chhattisgarh.

---Respondents/Defendants

For Appellants :-— Mr. A.K. Prasad, Advocate
For Respondents :- Mr. Manoj Paranjpe and
Mr. Anurag Singh, Advocates



Hon'ble Shri Justice Sanjay K. Agrawal

Judgment on Board

20/12/2019

1.

This second appeal preferred by the
appellants/plaintiffs was admitted for hearing on

the following substantial questions of law :-

“1. Whether the Commissioner's report
was not correct for want of proper

identification of the land ?

2. Whether the Lower Appellate Court was
not Jjustified in reversing the decree
passed by the trial Court relying on the

said report ?”

(For the sake of convenience, parties would be
referred hereinafter as per their status and
ranking shown in the suit before the trial

Court.)

Original plaintiff — Ganga Bai filed a suit seeking
relief for possession and damages stating inter
alia that she purchased the suit property which
forms part of Khasra No. 1902/1 admeasuring
60'x 30' situated at Kailashpuri, Raipur for
valuable consideration from one Prakash Chand
Parekh by registered sale deed dated 29/03/1976
(Ex. P/3) and thereafter, pursuant to the order
dated 02/03/1984 passed by the revenue officer,
plaintiff got her name mutated in the revenue

records, but in July, 1984, plaintiff came to know
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that her plot (land in question) has been
encroached by raising a boundary wall and a kaccha
room wherein defendant No. 2 was running a school,

as such, she is entitled for decree as claimed.

Defendants filed their written statement and
averred that defendant No. 2 purchased the 1land
bearing khasra No. 1902/4 area 43 decimals from one
Magan Lal Agrawal by registered sale deed dated
16/02/1982 (Ex. D/12)and he has not encroached upon

the land held by the plaintiff.

During the course of the trial, a Commissioner D.W.
1 namely Yadram Sahu was appointed to make
demarcation and he submitted his demarcation report
(Ex. D/10) and held that defendant No. 2 has

encroached upon the land of the plaintiff.

Learned trial Court though did not accept the
demarcation report holding that it was not properly
conducted but by its judgment and decree dated
07/11/1998, decreed the suit of the plaintiff
holding that defendant No. 2 has encroached upon

the land of the plaintiff.

On appeal being preferred by the defendants,
learned first appellate Court vide its judgment and
decree dated 31/01/2006 reversed the judgment and
decree of the trial Court holding that defendant

No. 2 has not encroached upon plaintiff's land.



7.

4

Questioning the judgment and decree of the first
appellate Court, this second appeal under Section
100 of the CPC has been preferred by the
appellants/plaintiffs in which two substantial
questions of law have been framed and set out in

the opening paragraph of this judgment.

Mr. A.K. Prasad, learned counsel for the
appellants/plaintiffs would submit that the 1local
Commissioner, while making demarcation under
Sections 124 and 129 of the Chhattisgarh Land
Revenue Code did not follow the due procedure as
envisaged in the rules framed under Section 129 of
the Code and D.W. 1 namely Yadram Sahu has accepted
and admitted in his statement that no boundary mark
was fixed in the demarcation report as it was not
found and the demarcation made was contrary to the
rules framed regarding boundary and demarcation
marks as well as survey marks and therefore, it
deserves to be set aside as it suffers from
illegality and infirmity and it could not have been
relied upon by the first appellate Court and the
substantial question of law deserves to be answered

in his favour.

Mr. Manoj Paranjpe and Mr. Anurag Singh, learned
counsel for the respondents/defendants would

support the impugned judgment and decree and submit



that the demarcation report has rightly been
accepted by the first appellate Court and no
illegality has been committed in accepting that
report and would rely upon the decision rendered by
the Supreme Court in the matter of Ram Lal and

Ors. v. Salig Ram and Ors.' and submit that the

appeal deserves to be dismissed.

10. I have heard 1learned counsel for the parties,
considered their rival submissions made herein-
above and went through the records with utmost

circumspection.

11. The question is whether the demarcation made by the
Commissioner appointed by the trial Court at the
instance of the defendants could have been accepted
by the first appellate Court, which the trial Court

did not accept ?

12. Section 124 of the Land Revenue Code provides for
construction of boundary marks of villages and
survey numbers or plot numbers which reads as

under: -

124. Construction of boundary marks of

villages and survey numbers or plot
numbers. -(1) Boundaries of all villages
shall be fixed and demarcated by permanent

boundary marks.

(1i) The State Government may, in respect

of any village by notification, order that

12019 SCC Online SC 121
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the boundaries of all survey numbers or
plot numbers shall also be fixed and

demarcated by boundary marks.

(1iii) Such boundary marks shall, subject to
the provisions hereinafter contained, be of
such specification and shall be constructed
and maintained in such manner as may be

prescribed.

(1iV) Where the rules prescribed boundary
marks of a specification different from
that prevailing in any village, the new
specification shall not be enforced in such
village except upon application to a
Tahsildar made by not less than half the
number of holders of land in the village.
When such application is made, the
Tahsildar shall have new boundary marks
constructed throughout the village and
shall distribute the cost thereof
proportionately among the holders of land
in the wvillage 1in accordance with rules
made under this Code. The share of each
holder shall be recoverable as an arrear of

land revenue.

(V) Every holder of land shall be
responsible for the maintenance and repair
of the permanent boundary and survey marks

erected thereon.

13. Sub-section (2) of Section 124 of the Code provides
that the State Government may, in respect of any
village by notification, order that the boundaries
of all survey numbers or plot numbers shall be

fixed and demarcated by boundary marks. Sub-section
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(1) of Section 124 of the Code provides that
boundaries of all wvillages shall be fixed and
demarcated by permanent boundary marks. The
aforesaid provisions are specific which provide two
types of boundaries, one of village and another of
all survey number of plot numbers in the village.
The State has also framed rules regarding
boundaries and boundary marks, survey marks. Rule 2
of the aforesaid Rules provides boundaries of all
villages and boundaries of survey numbers or plot
numbers in villages notified under sub-section (2)

of section 124 shall be demarcated by :-
(a). an unploughed strip 1.50 metre in width; or

(b). a dhura .50 metre high, 1.50 metre wide at the

base and 1.00 metre at the top; or
(c). a strong fence or wall, or
(d). boundary stones.

14. Rule 3 provides that near each corner of a survey
number or plot number shall be erected two mounds
or teelas pointing along the field boundaries. The
Rule 9 provides that between the 1°° November and
the 15 December each year, the patel and patwari
shall jointly inspect every boundary or survey mark
in each survey number or plot number in the village
and shall prepare a statement in Form A of

defective or missing marks, and shall give a
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written notice in form B to the holders concerned.
Rule 13 provides how construction and maintenance
of boundary marks in the wvillage shall be

regulated.

15. Aforesaid provisions specifically provide two types
of boundary marks, one of village and another of
each survey number in the wvillage. The 1local
Commissioner performing work of demarcation of the
suit land ought to have firstly ascertain whether
there are permanent marks as per section 124 of the
Code or not and in absence of such boundary marks,
he is required to ascertain the correct boundaries
of nearby survey numbers and after asceratining the
boundaries of such lands, three sides of disputed
property, he has to ascertain the correct location
of the disputed land and only thereafter, he has to

submit his report before the Court.

16. The Madhya Pradesh High Court in the matter of

Jagdish Prasad v. State of M.P. and Anr.’ laid down

the mode and manner in which demarcation has to be
made by the Commissioner appointed by the Court
keeping in view the provisions contained in Section

124 of the Code.

17. Likewise, in the matter of Ram Lal (supra), the

Supreme Court has clearly indicated that if the

22009 (2) MPLJ 429
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report of the local Commissioner was suffering from
an irregqularity i.e. want of following the
applicable instructions, the proper course for the
High Court was either to issue a fresh commission
or to remand the matter for reconsideration but the

entire suit could not have been dismissed.

18. Reverting to the facts of the present case, it is
quite vivid that the Commissioner Yadavram Sahu
(D.W.1) conducted demarcation and submitted the
demarcation report and he was examined before the
trial Court with regard to the fixing of the
boundary mark of the lands held by plaintiff as

well as defendant No. 2.

19. Paras-3 and 4 of statement of Yadavram Sahu (D.W.1)

state as under:-

“3. 9 QL 7 YCIN TR & | USaRl TRl H T TR Bl da H
fog ARGR WA T T 98 T AD B U SL 7 D AR H @ A
1906 & HUR H § SicC dled W Tl 17 BT Aed o1 U. Sl 7
@ U Y ART R ST AT ASH fCHIURT B IR el 81 9 A
g AN R ST T AP qg¥R AfeX & oR% ol 2 | I8 91
SR C AR R TV B oo B TG e R i ol e e R A )
21 g8 91 A1 ¥E U Sl ¥ fCHIRMURT S BT IRAT UG @Iard
ST BT T 8] ST 1T 8 |

4. H A9 LS X © U UCAN] AR & qdIdAS AT gl 9
SR 9 81 {Har | & Fal & SIHeR Ui & ) s 8
e | 79 gerg wRe A e @ ardfde e UT) R &
forg gearl 9w # SR WM Rl @1 98 SFeR Efid T8
fepar fob <A forg @ ugem & o I, =1, 91ef ¥ S € a1
IUSY B AT 81 g 9 el © b [ ff e &) arafds Rerfd
gl oM @ fow 3 A el | A fRAr S snaedd g |
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AHIBT B & qIe § WA D 9T Blosgd 3R TR JIR T8l
fpar o) gfe uRafda 4R & MR w A1 fear iR e
FAHE & AER W BT §, AT gRaAkid H & AR W A
far 3R Wies g d99d R 9T & Sl fdb Ucanl Ao &
IR BN 21 I8 919 Wal 2 fF # em uRafda yfy favmr &
TR & IER W 3 AMT 8l & MR R A9 F81 fBar| de w®
IEUA & AT el ARl H 37 s Fell STHIA ATell ST T 8,

I8 Hld W IUAY 2| W IADI PIs s sANT gRdfdd Imer &
T UL 10 HAST 2l 7

The aforesaid statement given by the Commissioner
Yadavram Sahu (D.W.1l) before the trial Court would
clearly show that he has failed to conduct
demarcation in accordance with the rules noticed
herein-above. He has clearly admitted that he did
not ascertain whether there is boundary marks as
per Section 124 of the Land Revenue Code, either of
the Village or of the survey number of the land
owned by the plaintiff and the defendant though he
also admitted that while conducting demarcation,
three boundary marks were necessary. He has also
admitted that he further did not prepare any field
book or map and he did not make demarcation as per
three boundary marks, as such, the demarcation
conducted by D.W. 1 cannot be said to be in

accordance with the rules.

As a consequence and fallout of the aforesaid legal
discussion, the Jjudgment and decree of both the

Courts below are hereby set aside and the matter is
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remitted to the trial Court with the following

directions:-

(1) The trial Court shall ascertain the fact
of encroachment by defendant No. 2 by

issuing a fresh commission in this regard.

(ii) The Commissioner so appointed by the
trial Court shall ascertain whether there
exists permanent boundary marks of the
village and in absence of such permanent
marks he shall ascertain the boundaries of
survey number of three sides around the
disputed 1land and thereafter, he shall
measure the location and area of the
disputed land. After following aforesaid
procedure, the Commissioner shall furnish

his report to the trial Court.

(iii) The Commissioner while demarcating the
land shall 1look into the provisions of
section 124 of the Code and the rules made

thereunder.

(1iV) The fees of newly appointed
Commissioner shall be borne by the
petitioner/plaintiff. After receiving the
Commissioner's report, the trial Court shall
proceed in the matter in accordance with

law.
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19. The second appeal 1is allowed to the extent
indicated herein-above leaving the parties to bear

their own cost(s).

20. A decree be drawn up accordingly.

sd/-
(Sanjay K. Agrawal)
Judge

Harneet



