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IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.18819 of 2019

Poonam Kumari W/o Ravindra Prasad Singh Resident of Road No. 3
Prabhat Nagar, Bhagwanpur, District- Muzaffarpur.

Renu Pandey W/o Amrendra Kumar Resident of Sunderbag, Gali No.l1,
Malighat Musahri, District- Muzaffarpur, Bihar.

Sudha Kumari W/o Surendra Narayan Choudhary Resident of Dighra,
Rampur Shah, District- Muzaffarpur.

Manju Kumari W/o Navin Kumar Nirmal Resident of Dinkar Nagar,
Majhauli Khetal, District- Muzaffarpur, Bihar.

Sushila Kumari W/o Ramuday Singh Resident of Umesh Nagar, P.O.-
Sheikhpur, P.S.- Ahiyapur, Musahri, Ramna, District- Muzaffarpur.

Sunita Kumari W/o Ram Dayal Choudhary Resident of Jainpur, P.S.-
Nanpur, Jainpur, District- Sitamarhi, Bihar.

Uma Kumari @ Uma Devi W/o Rambalak Singh Resident of Churamn
Chak, District- Begusarai.

Usha Kumari W/o Ashok Kumar Thakur Resident of Ward No.8, Mahartpur,
Binodpur, District- Begusarai.

Vibha Kumari W/o Shailendra Kumar Resident of Village Rampur, P.S.-
Suryagarha, District- Lakhisarai.

Punam Kumari W/o Suresh Kumar Resident of Rahul Nagar, Road No. 3,
MIT, District- Muzaftarpur.

Kavita Kumari W/o Shiv Nath Thakur Resident of Village- Nandani, P.S.-
Mohuddin Nagar, Nandini Parsuram, District- Samastipur.

Indu Kumari W/o Ramadhar Choudhary Resident of Ward No.2, Bhatgama,
Dalsingsarai, District- Samastipur, Bihar.

Amol Kumari W/o Parmanand Singh Resident of Safapur, Meenapur,
District- Begusarai.

Chitrarekha Kumari W/o Umesh Singh Resident of Ward No. 7, Pahsara,
District- Begusarai.

Punita Kumari W/o Vijay Ratna Prasad Singh Resident of Village and P.O.
Bhagwanpur Desua, P.S.- Ujiarpur, District- Samastipur.

Sarita Kumari W/o Mukesh Kumar Singh Resident of Village- Ramdhari,
P.O.- Ramdhari, P.S.- Mathihani, Ramdin, Naktitola, District- Begusarai.

Bibha Kumari W/o Shekhar Singh Resident of Manoharpur, Kachhuara,
P.S.- Ram Krishna Nagar, District- Patna.

...... Petitioners
Versus

The State of Bihar Through the Principal Secretary, Health Department,
Government of Bihar, Patna.

The Principal Secretary Health Department, Government of Bihar, Patna.

The Bihar Technical Service Commission Through its Secretary, 19
Hardinge Road, Patna, Bihar.
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4. The Secretary Bihar Technical Service Commission, 19 Hardinge Road,
Patna, Bihar.

5. The Deputy Secretary Bihar Technical Service Commission, 19 Hardinge
Road, Patna, Bihar.

...... Respondents
Appearance :
For the Petitioners : Mr. Siddhartha Prasad, Advocate
For the Respondent State: Mr. Ajay Bihari Sinha, GA-8
Mr. Neeraj Raj, AC to GA-8
For the Respondent BTSC: Mr. Nikesh Kumar, Advocate

CORAM: HONOURABLE MR. JUSTICE CHAKRADHARI SHARAN
SINGH
ORAL JUDGMENT

Date : 05-11-2019

The petitioners, 17 in number, claim that they have been
working as Nurse Grade A on contractual basis under Health
Department, Government of Bihar. They have a grievance against
the stipulation in Clause 2(iv) of the Advertisement No. 2 of 2019
dated 19.07.2019 issued under the signature of the Deputy
Secretary, Bihar Technical Service Commission, Patna, whereby
relaxation of only five years in maximum age limit prescribed for
selection and appointment of Nurse Grade A in Government
Hospitals/Health Care Centres for Nurses working on contract
basis has been provided. According to the petitioners, the said age
relaxation of five years is substantially less than that were earlier
prescribed in the advertisements issued in 2014 and 2015.

2. In the advertisement issued in 2014, age relaxation of

15 years was allowed to the candidates working on contractual
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basis and same age relaxation was provided in subsequent
advertisement issued in 2015 for appointment against the said
posts of Nurse Grade A, for such Nurses, who had been working
on contractual basis.

3. It 1s their own case of the petitioners that taking
advantage of age relaxation, as allowed in the advertisements
issued in the year 2014 and 2015, they had participated in the
process of selection earlier. They have a grievance that if age
relaxation of 15 years could be given for Nurses working on
contractual basis in the advertisement of 2014 and 2015, a
consistency ought to have been maintained in the present
advertisement issued in 2019 also and granting only five years of
age relaxation this time is arbitrary, illegal and irrational.

4. Counter affidavits have been filed on behalf of State
of Bihar and Bihar Technical Service Commission.

5. In the counter affidavit filed on behalf of the State of
Bihar, it has been stated that Bihar Nurse Cadre rules, 2019 have
been notified by Notification No. 205(6) on 11.02.2019. The said
Rules, framed under Article 309 of the Constitution of India,
regulate appointment, promotion and service conditions in Nurse
Cadre under the Health Department, Government of Bihar. It has

been stated that earlier, age relaxation of 15 years was granted in
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the year 2014 with an intention to overcome the situation of
missed opportunities to the candidates, who were deprived due to
delay in publication of vacancies. It has further been stated that
five years relaxation of age this time has been granted in the
background of the fact that the last vacancy of Staff Nurse Grade A
had been advertised in the year 2014 again to overcome the
situation of missed opportunities.

6. Similar plea has been taken in the counter aftidavit
filed on behalf of Bihar Technical Service Commission, which has
been constituted under the Bihar Act 13 of 2014. This is to be
noticed that the decision to allow age relaxation up to five years
for giving to Grade A Nurse working on contractual basis under
the Rules is contained in an order dated 19.03.2019, which has
been brought on record by way of Annexure-B to the counter
affidavit filed on behalf of the Commission. A corrigendum has
been issued subsequent to the said order dated 19.03.2019 and
relaxation of ‘category-wise five years’ has been substituted by
‘category-wise maximum five years’.

7. The said orders dated 19.03.2019 and 18.08.2019 are
sought to be challenged by seeking amendment in the writ

application through I.A. No. 1 of 2019.
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8. Since the amendment in relief portion, being sought
through [.A. No. 1 of 2019, relates to the same selection process
under the same statutory rules/provisions, the same is allowed.
Accordingly, the relief, which the petitioners are seeking through
[LA. No. 1 of 2019, will form part of the relief sought in the
original writ application and averments made therein will also
form part of the pleadings in the writ application.

9. Mr. Siddhartha Prasad, learned counsel appearing on
behalf of the petitioners, has submitted that there is no logic
behind reducing the age relaxation from 15 years to 5 years in the
present process of recruitment/selection against the post of Grade
A Nurse. He has contended that the petitioners have worked on
contractual basis for several years and all of them would be losing
opportunity to participate in the process of selection on the sole
ground of having crossed the age limit.

10. Mr. Ajay Bihari Sinha, learned G.A.-8, appearing on
behalf of State of Bihar, has submitted that the petitioners cannot
claim relaxation of age as of their right and they have not been
able to establish any fundamental or legal right for such relaxation.
He has justified grant of 15 years of age relaxation in 2014
recruitment process, on the ground that the said selection process

was undertaken after several years and in order to overcome the
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plight and predicament of such Nurses, who would have missed
the opportunity of being considered against the vacancies in the
absence of any selection process undertaken in the meanwhile, the
said relaxation was granted.

11. Mr. Nikesh Kumar, learned counsel appearing on
behalf of the Bihar Technical Service Commission, has submitted
that the recruitment in question is governed by Rules. The proviso
to sub-rule (2) of Rule 6 of the Rules enables the Health
Department to relax maximum age limit, for the purpose of giving
opportunity of appointment in favour of such Grade A Nurses, who
have been appointed and working on contractual basis in
Government Health Institutions of Bihar State. He has submitted
that the decision of the Department to allow relaxation by five
years, category-wise, exercising said power under the proviso to
Rule 6(2) of the Rules, is binding on Commission. He contends
that the Commission has accordingly proceeded with the
recruitment process considering the order of the Health
Department dated 19.03.2019 read with the subsequent
corrigendum issued on 08.08.2019. He has argued that the present
recruitment process has been initiated under statutory provisions in

accordance with the prescriptions thereunder.
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12. I have carefully examined and perused the pleadings
on record and have given my anxious consideration to the
submissions made on behalf of the parties. As has been noticed,
the only grievance, which the petitioners have raised in the present
writ application is that relaxation of five years of age is inadequate
and discriminatory in the background of the fact that earlier
relaxation of 15 years was granted in 2014 for regular appointment
against Nurse Grade A post for such persons, who were working
on contractual basis in the Government Health Institutions of the
Bihar State. The only logic, which learned counsel appearing on
behalf of the petitioners has put forth before this Court in support
of his contention is that there is no reason why similar relaxation,
as earlier allowed, should not be allowed this time and should be
reduced to five years.

13. Reason why 15 years in age relaxation was allowed
in the process of selection undertaken in 2014 has been given in
the counter affidavit filed on behalf of the State of Bihar. It was for
the purpose of overcoming a situation where large group of
persons having requisite qualification for appointment against the
posts in question had missed the opportunity due to delay in
publication of vacancies. As has already been noticed above, the

petitioners had availed the age relaxation of 15 years in past for
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their selection in 2014 and 2015, and would not have had any
opportunity to participate in the process of selection for
appointment on regular basis against Nurse Grade A post had there
been no such relaxation. Admittedly thus, the petitioners had two
consecutive opportunities as stated by themselves in paragraph 22
and 23 of the writ application to participate in the process of
selection for their regular appointment against the post in question.

14. Further, the rationale behind granting maximum of
five years of age relaxation in 2019 is obvious, apparently to
overcome the situation of missed opportunities of such aspirants as
the present selection has been undertaken 4-5 years after the
previous selection.

15. The petitioners cannot claim age relaxation by way
of their fundamental or legal right. They cannot make out a case of
their missed opportunities to establish any claim for age relaxation
since they were given and they appear to have availed the
opportunities to participate in previous selection as noticed above.
No case of discrimination or arbitrariness is made out on the basis
of what has been averred in the writ application or in the
application seeking amendment in the writ application.

16. I find force in the submissions made on behalf of the

respondents that statutory provisions governing the process of
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recruitment and the decision of the State Government dated
19.03.2019 based on which the age relaxation of five years was
provided in the advertisement, was mentioned in the advertisement
itself.

17. For the foregoing discussions, I do not find any
merit in this application. This application is accordingly dismissed.

18. There shall be no order as to cost.

(Chakradhari Sharan Singh, J)

Pawan/-

AFR/NAFR NAFR
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