
IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.13867 of 2019

======================================================
Manju  Diwarkar  Sharma  W/o  Shri  Diwakar  Sharma  Resident  of  Flat
No.201,Sudama  Suraj  Complex,Veer  Paswan  Singh  Nagar,PO  Veternary
College,P.S. Rupaspur,Dist.-Patna

...  ...  Petitioner/s
Versus

1. The  Union  of  India  through  the  Secretary,Minitstry  of  Labour,Govt.  of
India,New Delhi

2. The Central Provident Fund Commissioner cum Secretary, Central Board of
Trustees,Employees  Provident  Fund  Organization,Bhavishya  Nidhi
Bhawan,14 Bhikaji Palace,New Delhi

3. The Chief Engineer (P.F.D) Central Provident Fund Organisation,Ministry of
Labour,Govt,.  of  India  Bhavishya  Nidhi  Bhawan,14  Bhikaji  Place,New
Delhi

4. The  Central  Provident  Fund  Commissioner,  Ministry  of  Labour,Govt.  of
India,Bhavishya Nidhi Bhawan,14 Bhikaji Palace,New Delhi.The Additional
Provident  Fund  Corporation  (ii)  Zonal  Office,Bihar  and  Jharkhand,Patna
RPFC  1  Patna  (Employee  Provident  Fund)  Ministry  of  Labour  and
Employment,Govt.  of  India,Bhavishya  Nidhi  Bhawan,R.  Block  Road
No.6,Patna

5. The Regional  Provident  Fund Commissioner(HRM) Employees  Provident
Fund Organisation,Bhavishya Nidhi Bhawan,14 Bhikaji Place,New Delhi

6. The  Secretary,  Ministry  of  Shipping,Government  of  India,  Andaman
Lakshdweep, Harbour Work,Port Blair,PO No.139-744101, A and N Island

7. The Deputy Chief Engineer 1 Ministry of Shipping Govt. of India,Andaman
and Ladshadweep,Harbar Work,Port Blair

...  ...  Respondent/s
======================================================
Appearance :
For the Petitioner/s :  Mr. Sanjeet Kumar, Adv. 
For the Respondent/s :  Mr. S. D. Sanjay ( Adsg )
For Resp. Nos.2 to 5       :             Mr. Jai Prakash Verma, Adv.
======================================================
CORAM: HONOURABLE THE CHIEF JUSTICE
                 and
                 HONOURABLE JUSTICE SMT. ANJANA MISHRA

ORAL JUDGMENT
(Per: HONOURABLE THE CHIEF JUSTICE)

Date : 11-07-2019

Heard  learned  counsel  for  the  petitioner  and  the

learned counsel for the respondents No. 2 to 5.
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The challenge raised is to the order of the Tribunal

dated  19th of  February,  2019 contending that  the  petitioner’s

request  for  the extension of  the deputation was pending and,

even  otherwise,  the  respondents  had  taken  work  from  the

petitioner even after the expiry of the period of deputation.  In

such circumstances, the petitioner is entitled to the salary for the

period  during  which  she  has  worked  as  well  as  other  such

pecuniary  benefits,  including  counting  the  period  of  alleged

overstay  towards  her  services  as  well.  The  petitioner  was

working  as  a  Junior  Engineer  in  Andaman  Lakshdweep

Harbour, at Port Blair. She came to be appointed on deputation

with the Employees’ Provident Fund Organization and the letter

of  appointment  is  dated  1st February,  2013,  copy  whereof  is

Annexure-2  to  the  petition.   The  terms  and  conditions  of

appointment categorically provide that the tenure shall be three

years and no overstay was made permissible.  Clause-(i), (iv)

and (v) of the letters of appointment is extracted hereinunder:-

“(i) The period of deputation will  be for three (03)

years only unless further orders are issued before the

completion of the prescribed three years.

(iv) On expiry of three years from the date of joining

the post, the deputationist officer will be deemed to

have  been  relieved  on  the  date  of  expiry  of  the

deputation period unless the competent authority has

with  requisite  approvals,  extended  the  period  of
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deputation, in writing, prior to the date of its expiry.

The date of relieving will be mentioned in the order

of appointment of the officer and no further orders

for relieving the official will be necessary.

(v) In  the  event  of  the  officer  overstaying for  any

reason whatsoever,  he/she  is  liable  for  disciplinary

action and other adverse Civil/Service consequences

which would include that the period of unauthorized

overstay  shall  not  count  against  service  for  the

purpose of pension and that any increment due during

the period of unauthorized overstay shall be deferred

with  cumulative  effect,  till  the  date  on  which  the

officer rejoins his parent cadre.”

The petitioner joined her services on deputation at

Patna on 6th of February, 2014 and a copy of the joining report is

Annexure-3 to the writ petition.

According  to  the  terms  and  conditions  of

appointment, it is the date of joining which has to be taken into

account and, therefore, the three years' period would come to an

end on 5th of February, 2017.

It appears that the petitioner still continued at Patna

and then an order had to be issued by the Regional Provident

Fund Commissioner on 20th March, 2017 for relieving her. A

copy of the said order is Annexure-7 to the petition.

It  appears  that  the  petitioner  even  continued  to

overstay thereafter and a letter was dispatched vide office order
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on  31st May,  2018  by  the  Assistant  Provident  Fund

Commissioner, Regional Office  where it was noted that she is

still  marking  her  attendance  in  the  attendance  register  and,

accordingly, it  was directed that she be not permitted to now

mark  her  attendance  and  handover  all  files  and  documents

relating to the concerned officials.

Learned counsel for the petitioner submits that the

aforesaid facts and also the facts that were stated in the rejoinder

affidavit indicate that the petitioner had continued to function

and, in effect, was entitled to the emoluments as also for getting

her service counted in the Organization itself.

It  is  with  this  background  that  the  petitioner

approached  the  Tribunal  challenging  the  action  of  the

respondents not allowing her to mark the attendance which was

examined by the Tribunal and after contest it was held that the

petitioner was not entitled to any relief and it was, accordingly,

dismissed. 

The  petitioner  has  come  up  before  this  Court

contending  that  the  action  of  the  respondents  without  even

considering  her  request  for  extension  or  passing  an  order

including the request for making payments of the said period of

alleged overstay is not in conformity with Rules and, therefore,
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the  Tribunal  has  committed  an  error  in  dismissing  the

claimpetition.

We have considered the submissions raised and in

view of the categorical terms and conditions as prescribed in the

letter of appointment itself neither was there any vested right in

the  petitioner  to  claim  continuance  nor  any  right  did  accrue

when  the  letter  of  appointment  categorically  states  that  any

period  of  overstay  shall  be  discounted  in  the  manner  as

described in the terms and conditions itself.  In the absence of

any legally  enforceable  rights,  the claim of  the petitioner for

consideration of extension was out of question, inasmuch as an

extension could have been considered had there been any period

contemplated as such for extending the deputation of services.  

We do not find any such recital  contained in the

letter of appointment  nor was there any document which may

indicate that the petitioner’s claim for extension was liable to be

considered. 

Any  correspondence  in  this  regard  was  totally

against the letter of appointment and the terms and conditions in

respect thereof. As a matter of fact  the petitioner was compelled

not  to  sign  the  attendance  register  whereafter  she  was

reluctantly elbowed out from the office.  The petition, therefore,
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does not raise any legal issue worth consideration.

It is, accordingly, rejected.  
    

K.C.Jha/-

(Amreshwar Pratap Sahi, CJ) 

 (Anjana Mishra, J)

AFR/NAFR A.F.R.
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