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CORAMN:
JUSTICE 5 VU RALIDHAR
JLSTICE L5 MEHTA
JLDNDGMENT
. S 200K
e S Muealidbar,

- Phese are lowr appesls dirscted against the common judgrent dated
M Sentemoer 2015 passed e the lesmed  Additional Sessions Judge
CARD L Borth West Bohmi Cowts, Delhi convivting the Appelionts for
the olfunees under Scevon 30273767323 Indian Penal Code CTPC) read wit
Bection 34 PO and the arder o sentence dated 26" Sepremiber 2015
whorehy ey ware sentenved e

U amdergo rigoren: imoosemnent or Dk {each) and o fne
al Bs ZUU00S Teach) = imposed. i aelbult of pavment
! o 51 oor 0h months o the ofience

plrismacie LSS 300054 TRC

i1

e, b urgderye

b underge ngneae: pnprizocment lor a pariod of 03 viuass
pechd clone with lne of Re D000 (eachy lor the
aftence LUS 320734 1007 in default of pavment of Tive, 1o

underae 81l 03 maonths,
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(iiiy  undergo rigorous imprisonment for a period of 01 year
(eachy alongwith fine of Rs, 1000¢- (cach) for the oflence
(48 32334 1PC; an default of payment of line, to
uncderao 51 [or 01 month.”
Case of the prosccution
2. The case of the prosecufion beging with two calls made 1o the Police
Conteol Room (*PCR™ on 29" March 200 3 — one at 8.22 am and the other al
533 am  both stehing thal a guurrel was going on at T1-113, Chelanwals
Hairth, Muavhar Ke Pus. Ashok Vihar, Phase-11. This was reduced as DD
NockA and entrusted w Sub-Inspectoe 517 Rajinder (MW 20D who was
posted al Police Station ('PS") Ashok Vihar, He along with Constahle Mursi
reached the spot and came to know that the injured had already been shilled
et the hospital by a CAT Ambulance. In tact, this (s also noted in the PCR
Form isell. The police were told thar Mohd, Kavony Khao (MW 100, Ngar
(PW22) and one Shabana had received simple injuries whereas Shaulaat Al
(deceased) had recelved serious injuries and had already neen taken 1o the
hospital. In the PCR form 1t was further noted that the persons gathered

there informed that “guarrel wale thane chale gepe™,

3. When PW3I0 reached INIP Hospital, he met the deccased, Shaukan Aldl,
unid the other two ingured persons, e, PWID and PW22, While PWI0 and
P weppe declared to be fit for statement. the deccased was declared not

fit o make anv statement.

4, PW3D recorded the staternent of PWI0 (Ex.PWI10/A) and prepared a
felwir (Fx PW3I0/A) The bloodstained clothes of PW LD were seized and put

intey a cloth pedands and scaled, Likewise, the bloodstained clothes of the
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deceased ware also seized and pur into a cloth pdanda. The refiriv was Then

1o the Palice Station (PS7) through Constable Narsi,

S, At this stage, iU s Important 0 examine the statement (Fukka) of PW 1,
This was recorded in (ke hospital itselt on 29" March 2015 &l around [pm
and this was the carliest statement, Inoif, it was stated by W10 that in the
morning at 830 am, he was standing oulside his shop owhen the four
accused, Lo Balkeshwar (A3) having a danda in his hand and his sons
Parmed Kumar (AL having an ison rod and Frender Kumar (A2) having 2
cricket stump, accompaniad by another person, Vishno (Ad), were standing,
[Te stared that the first three were neighbours, A3 asked PWIO that the
police complaint filed by him ggainst them shoold be withdeawn, When
PW IO declined, A3 starled abusing him and when PWILO objected A3
starled beating mm. AL thatl lme, Shaukat Al (deceasad) and Dgar (PW22)
reached Lhere and tried o save PW L0 A4 then caught hold of the deceased
from behind and AT beat him on the head with the iron rod (sariad AZ
slarted bewting PW22 with the wooden stump on his head and body_ In the
meanwhile, someane called the police on the 100 number and o CA
Ambulance arrived there which then took PW 10, the deceased and PW2I2 10

Lthe [P Hospital.

G P30 also recorded the statement of Prabhat (PW13) on 265 March 2013
el L he staterment of PW 13 made to the police under Section 161 Code of
Criminal Procedurs ("Cr.PC0) (Ex.PWI13DX 1) was w the same eftect as
the statement of PW IO, The enticel portion of that statement 18 that he was

having a barber shop next to the shop of PW I, On hearing, the commation,

O, Appeal Nos fITRERE LA 2000 & 122005 Page £ 17



he came out wnd noticed thar Ad wis holding the deceased [rom hehind and
Alwas atacking him on the head with his iron sarig. A3 wus atlacking
PR L0 with his wonden danda wnd A2 was atiacking Jigrar with the wooden
stump. Somebody called lhe police al number 100 angd the four of them ran

Y.

7. The above two siatements of PW10 and PW 13, naving been tecarded at
the carliest peint in time on 29 warch 20103 itsell, [ermed the basis ol the

repistration of the FIR in the presenl case.

firvestigation

% There were multiple investipating oflicers ity the present case, While the
FIR wax jnirially resistered under Seetion 307 1PC, aller the deceased
quccumbed to his injuries in the hospital ilself, Scection 30234 [PC was
added and the investiution was entrusted Lo [nspeclor Salpal Pawar (PW25]
on 2™ April 2013, However, aparl from recording the slalement of one more

eye withass, Sunil (PW IS, on 3 April 2013, no other steps were Luleen by

W23,

g, | ltimately, the investigation was entrusied to Inspestor Surender Singh

(PW31) on 23" Bay 2013, On thal very day, he got the MLUs of W 1 and

PW22 deposited in the hospital for final opirtion s to the nature of thur
ijuries. On 317 May 2013, hi gat the exhibits depositad in the FSL, Rohint,
O 6 June 2013, he oot the sealed site plan (Ex.PWI1/A] orepared ut the
netance of PWI0 and olher eve wilnesses. On 7 Jupe 2013, PW3I
recorded the statement of the wite ol the deceased, Nazma Khatoon (PW 121,

z . ' . s -
e collected copies of kafordars dated JF Navember 2012 which showed
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that there were previous disputes bevween A3 and his sons on Lhe one hand

and e deceused and his family members on the other.

10, PW31 also recorded fhe supplementary statement of PWII oo

6" June 2013, i,e. one day belure recording the statement of PWIL.

Medical Evidence

11. In the meanwhile. the post-mortem of he deceased was conducted by
e, Anju Rani (PW9 The external injuries nated by PWO on the body of
the deceascd were as under:

“1. An ahrasion, reddish scabbed, 2ZAcm x [.6cm was prescit
aver right side of torehead. |.5em whove right cye and
7.5em awey from midling,

1.

An ahrasion, reddish scabbed, lem X .2em was present
avir right side of forehead, 2.5em below and ouler ©
Ijury N1,

ad

An abresion, reddish scabbed, Tom X Acm wag present
aver right temporal region of scalp, 3.7em above right car
and 4.5em above injury no. | and 1lem away from
mtdhine.

4, Lacerated wound, stellate  shape, maeasurng 4o
{rarizontal limhy = 1.2em Cnner Hmb) € 2em (outer limb)
« bone deep situated over left side of forehead, Zem
showe left eve brow and 5.50m away lrom midhne.

e Contused lacerated wound, 4em x 2.5cm X JSom present
pver lell parietal region of scalp, simated 4.5cma above
and hehind lefi car. Bem wway from midline and Sem

shove injury nuo. <,

&, Contusion, reddish 3.5cm x 2em present over left side of
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farehead 1 em above ingury ne. 4.7

12 The internal cxamination of skull and brain revealed the following:

“Sknll & brain:

Surural {disstatic) fracture of left parivio-temporal bone present
At sleull wall, Fracture of left orbilal plate in left anterior eranial
fossa present at the base ol skull Thick laver subdural
hematoma  was  present unitormly  over  right cerehrul
hemisphere (volume of SDH = 130 mi). Contusion-laceralion of
bilateral basifrantal and right basi-temporal lobes of cerebrum
wens present, Brain stem hemorrhage was alao prosent Unocut
section, petecheal hemaorrhage was prosent in the white matter
af frantal lobe of right cerchral hemisphere.”

13, The opinion as Lo the cause of death was “eranio-cercbral dumage
consequent upon blunt force lruuma 1o the head™. Subsequently, when the
WEAPOTE WEIE recovered, Lo wooden e, metallic rod, and swooden

stump. PWS opined that Lhe injuries could he cavsed by those weapons.

Framing of Charge and Trial
14, Initially, a charge-shesl was filed on 19" June 2013 By an order dated
17" July 2013, the following charges were frumed against the four accused:

“That an 29th Murch 2013 at about .13 AM aL Gali near Nazar
Beer Baha Jailorwals Bagh, Delhi within the jurisdiction ol 'S
Ashok Vihar vou all accused in lurtheranee of yOLr COmmen
sarention commilted murder of Shaukat Al by giving iron rod
hlows on his head with Intention to cause his death and Lherely
vau all committed and olfence punishable under Section 302734
IPC and within my copnizance.

Secondly an the above said date, time and place vou all accused
i furtherance of vour common intention gave the inon rod and
the woaden stump (wicket) blowe on the head and upon the body
of Owvuum Khan with sach intention or knowledpe and wnder
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wich circumstances thal if vou by that act caused death of
Cravuum khan, vou would he gullty of murder and thereby zll
committed mn offence punishable under Scetion 307/34 IPC and
within my cognirance,

Thirdly. on the ubuove said date. Lime and place, you all in
furlherance of vour comman intention voluntarily caused hurt
on the person of liar and thereby you all committed an offence
punishable under Scotion 323434 | PO and  within my
cognizanee.”

|5, The prosceution  cxamined 32 witnesses,  Interastingly,  on
24l (Jeraher 2013, the date on which the supplementary charpe sheet wus
filed, as many 88 26 eve witnesses werg examingd. | he counsel appearing
for the Appellants in this Court pointed oul that their counterpart in the izl
Court,  legal aid eounsel, was given no Lime to prepare and cross-examing
cevernl ol the 26 witiesses who were examined on g single date, 1o,
258 Oetober 2003, On 9% February 2014, the remaining six withesses were

axamined,

16. In their respective statements under Section 313 Ce PG, the Appellants
depied their invalvement in the commission of the ulfence. As [aras Al was
concerned. he claimed that the accused werce pressurized wosell Lhetr house
to fhe complainany. [t is pointed out that the w1 It of A3 wuas not even being
allowsd to stay in her house, As far a3 A2 was cancemud. he too maintained
the samie version. A3 stated that he and his wile had cailed the police an
&9 November 2012 when there was u quarrel during which the wile of A3

was beaten up by the complainant. He claimed that they were forced 160

campromise the matter in the PS. Cn 26" April 2013, when the wile of A3

want 1o the house 1o Lake some clothes, PW L0 abused her and threatencd her

A ,-.,-',I".-‘
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tor o away und not lve there, bven at the time of deposition in the Lrial
Court. A3 disclosed that his wite had been foreed o reside in their native
village, [le apprehended that his house may have heen trespassed and the

househald ilems may have also been stolen.

17. The stand taken hy Ad was that on the date of the incident, he was not
even present at the spot bul was on duty in his Tactory. 1o DD euars
Limited, A-34. G, Karmal Read, Industrial Arca. According to Ad, he
worked in two shifts with the first shift from 10 pm on 28" March 2013 w
Gam on 297 March 2013 and the second from 6 am to 2 pmoon
Ag flarch 2013, He claimed that after 2 pmoon 297 March 2013, he left the
factory when the relieving workman arrived. Tle then claims to have gone Lo
the PS 10 know the whereabouts of his relatives and was mude 1o sit Ihere

and implicated falsely in the present case,
1% o witness was examined for the defence.

Impugned judgment of the Trial Cosrt

|9, By the impugned judgment dated 23 September 2013, the trial Court

held the Appellant: guilty of the aforementionsd olTences under Sections

I02/326:323754 1IPC and in that process, came Lo the tallowing conclusions:

(v 1 was proved that the avcused had the motive 1o inflict imurigs on
P L0, [t was also proved that they had made preparations for causing
hurt to "W 10 by means of dandas, stump and iron rod.

(i) The opinton regarding the weapons ol offence revealed that the
injuries sustained by PWLD hud been causcd by blunt-force and were

possihle by the weapons examined by PWE Although the injuries to

ol Apgeitd Ny, 22005 T80 6,4 02000 & 1202006 Cups B T



PW T were of gricvaus nature on account of macture of shaft of the
right clavical and fracture of distal end of [owth metacarpal bone of
PW 10, the prosecution lailed to prove that the injuries sustained b
PWI0 were on his viral parl Consequently, i was held that the
jngredients of Section 307 IPC qua PW 1D were not tulfilled. The
offance conunitted was held to be one under Section 326 [PC and,
therelore, all accused were held guilty under Section 326454 1P,

(fiiy  The trial Courl noted that there was no instipation on the part of
PWP2 o the decessed [Uhad o, theretare, be held that the Appellanis
lad the Intention w commil the offences charged with.

(ivd 1L was held thar all the six injuries on the body of the decenscd were
on vitel parts and ull proved falal 1o his Tife. There was no LTI ation
on the part of the deceased whereas the four accused left him ITe
qnconscious condition at the spot and run away from  there.

Consequently, all of them were held guilty under Section EIRERE R EE

Analvsiy and Reasons

20 This Court has heard the submissions of Mr. Harsh Prabhakar, learned
counsel appearing lor A2 (appellant in Url. Ao 8172010k M. WL, Yaday,
learned counsel appearing for A3 (appeibant in Crl AN 12792003 ) M1
Sitabs Al Chuudhary, lesmed counsel appearing for Al {appeliant it
Cel A NO. 1520167, and Mr, Nittsh Chaudhary, Advocate who 15 appearing
on hehalf of Mr. Chetann Lokur, leamed counsel Tor Ad {appellant in
Crl AN 12020160, Ms, Radhika Kolluro and Ms. kusum Dhalla, learned

APy, have made submissions un behall of the State.
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31, At the oulser, it recuires to be noticed that Parmed kumar (Al wis
declared a juveniic on the date of the commizsion af the offence by this
Canrt vide s order duted 20 December 20168 in CrlA Ne 152016, With
Al having alreudy served oul the three vears of his sentence in terms ol the
Juvenile Justice (Care and Prolection) Act (*JF Ael’), his appaal = oonly
Pelevant as repards his conviction, The second lactor o be naled 18 that Lhe
otiwer Appellants have completed slightly over Cwve years of Imprisomment

finclusive ol remissions).

29 1f the rukha is to be taken o he the correet depiction of the events,

particularly since il was on the statement of the injured eye-witness PW I,
ard iF it 3s seer I the context of the scaled site plan, it s seen that the
houses of A3 and his two sons and the house of the deceased were opposite
each other n the fhsgoi-fhopei chuster (11 cluster™). The house of [PW L
whers he also had a repair shop (and where PWZZ also slaved), wis mol
adjoining the nouse of the deceased. That shop was al a crossing at a
distance of around 200m from the house of the deceased, It would not have

been clearly visible from the house of the deceusad.

23, It was pointed out by leamed counsel Tor the Appellants. and oot
clfectively  counwred by learned  APPs tar the State, that o the
supplementary slatement recorded of PWIH the major mprevemenl was t

the efTeer that all the aceused were heating the deceascd.

40 Imdeed, both the statements of PWI1G and PW13 made in the tiest
instance o the police under Section 161 Cr PO do not say thal ull the

accused were beating up the deceased. There were specific sets attribited 1o

Cel Appentt o d 2TRUIE 200 64 L2006 & TR0 Poge T ot I7

-



cuch of them. A was having a doncda in his hand and was bearing PW 1O,
AT wus having a crickes stump was beating up PW22. AT who hias having un
o rad (varin) was inlicting blows on the head of the deceased who was
being held from behind by Ad. Thus, the improvements sought o be madac
in the supplementary stutement and Thereafter m Lhe Court, cannot be said 1o

be inmmaterial or insignilicant.

25, Having carefinlly perused the evidence of PW L, PWIS, and W22, the
Court is of the vicw that the three witnesses have consistently and cogently
spoken ahout the sequence of events retlectad i the sk which finally Led

toy the registration of the FIR.

36, Whit the prosceution has not been able lo prove is that all the four
areused assembled in front of the shop of PWI0 three of them, 1.6 Al t©
A3, being armed and A4 being unarmed. Thercfore, the qucstion of the

attack on hin being es 2 result of “a sudden Tight', in the heat of passion in a

e
'\—.\'

sudden quarrel, as mentioned in Exeeption 4 to Section 300 [PC cannot siid
to e upplicable, The attack way pre-planncd. All the foour accused shared a

cotmmuon intention which is why three of them al least came armed and

assembled in fronl of the shop of PWI0 withoul any provocstion

whilgoewar,

27, The trigger W the shove aggression by the accused was an incident of

29" March 2013 where the voung child of the deceased was urlnating
frant of the house ol 1he accusad Lo which the aceused objected. This led o
sorne gquurrel and beatings being subjected to the deceasad by A3 which was

stopped by the infervention of PWI0. Fven otherwise, the accused

Ol Appew! Mo 2 FV200F TS0 A L2006 & 200G Pagg PFal 7
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thamselves in the cross-examination of the aforesaid eye wilnesses, have
aceapted that severul quarrels had taken place between the Families ol A3

and the deceased.

28 Consequently, the conviction of the four accused fowr thie aftences under
Sections 326:34 1PC for inflicting grievous hurt on the person of PW L0 and

the conviction (or the affence under Section 323734 1PC for injuries caused

w ocher viclims, inciuding the sentences and Nne amounts swarded. co oo

wall Tor any interlenenee whalsoover,

39, Lurning now o the offtnce under Section 302734 [PC, the yuestion I
whether there was any pre-planning or pre-meditalion on the part of the [our
cecused w0 Intlicl such seriows fnjuries on the deceased ws would likely 1o

canse his death.

30 In this context, if the sequence ol evens is carelully perused, it is plain
that only when the deceased sought o rescue W1 that Al starled
artaclking him on his head with an iron rod with A4 holding him [rom
mehind, This part of the event, therefiwe, appears 1o be oo the spur of the
moment, without any prameditation. Secondly, it cannol be said that all the
qecused lhen and there shared a common intention to kill the deceased.
Although in the subsequant slatement under Section 16l Cr PC. certain

oxharations were allributed to smne of the accused, Lhe Court 15 0ot

prepared Lo accept such improvements, particularly when the supplementary

statement wnder Secion 161 Cr PO was recorded after o considerable gun.

11, Ms. Radhiks Eollum and Ms. Kusum Dhalla, leamed APPs for the State,
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soighl to point out that it is anly on account of the two 10 proceding PW3L

nat talking cllective steps in recording the statements of the eve-wilngsses
did the need arise 1o record a supplementary statement under Sectian 161 Cr
PO Further, due to these lapses the statement implicating all the tour
aceused in the killing of the deceased viclim could not be taken at the
sarliest point in time. 1L was argued that it cannol be said that the police has

deliberately tricd w distort the actual evenls by getting the supplementary

statement recordad.

32, The Courl is of the view that the stalements of these very withesses
made 1o the police in the ficst instance and their deposition in the trial Court
are so vastly dilferent that it cannol escape the atlention of iy person
reading the evidence thal there are material fmprovementy made by Lhese
eve-wilnesses through their subsequent statements. |his cannot be qecepied

a5 being truthlul or veliable,

33, Turning nevw Lo the Killing of the deceased. the Tatal injuries on his skoll
were obviously atrribitable w the blows inflicted by AT using an iron rod. 10
ome keeps aside the exaggerations of the eye-winesses, It s evidenl that it
was only Al and A4 who were Involved in the killing ol the deceascd, 1.2
A4 was holding the deceased from behind and Al was attacking hire with an

iroen ol

14, Onia the deceased, therefoee, it has Lo be seen whelher Al and Ad can
rake advantage of Fxceplion 4 to Section 300 [PC. Twception 4 uscs the
expression ‘sudden tight in a heat of passion in a sudden guarrel’. As far as

the firsL part is concerned. it could be suid that qua the deceased, there was
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no premeditation of all the secused and even on the spat, it could not he suid
that all of them shared their common intention, While A4, who was holding
the deceased, and AL, who was attacking fum, could be said t have shared &
comman intention qua PW 10, the same cannol be said ol cither A3 (who

was attacking PW 100 or A2 {who attacked PW22 with s cricket siumpl.

35, The Courl is satistied that g Al and Ad. the offence cannat be said 10
he autside Lthe scope of Kxception 4 to Section 300 IPC. In other words, it
should not be viewed as murder punishable under Section 302 II'C bt
culpable homicide not amounting 10 murder panishable under Section 304
Part 1 1P, This is hecause the artack on the deceasad by Al and Ad was not

premeditated and huppenad at the spur of the moment,

36, Comseguently, the Court s Inclined o modity the impugned judgment of
the frial Court convicting Al and Ad o the offence under Section 302:34
IPC 1o a conviction for the offence under Section 304 Part-134 1PC. The
Court avcordingly acyuits A2 and A3 for the offence under Section 254

[PL,

Senfence
37. As rezards the senlence 1o he awarded to Al arid Ad tor the offence
urder Section 304 Part-1034 1PC, the Courl need not consider the case of Al

since he has heen declared a juvenile al the time of the commission of the

offence and has already served out the maximum sentence that he could be

sriven in weems of the L Act,

3%, Tuming Lo A4, it is seen that the offerice is punishable either wilh
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rigorous imprisomment CRI7) Ror Tite o, in the aliernative. lor a term which
may extend Lo ten yewrs, The Court notes thatr A4 himsell” was not an
immediate relatve of AL, AZ and A3 He was perhaps an sequaintance. 1=,
therefore. could not have shared the same motive vis-d-vis the deceased s
Al might have, In fact. A% had no previous quarrel with the deceased.
Secondly, Ad was vnarmad and his ol was to lield the deccased hrom
behind while Al attacked the deceased. Keeping all these facts and the Tacl
that his nominal roll shows that there is no other pending cuse and his
conduct in Juil has been sutisfactory, the Courl sentences Ad o Rl Tor e
period of six years with the fine wmount being maintained ar Re 20,000/ and

thee defauls sentence in case of failure 1o pay fne as 81 for six months,

{reeoularitios in Trial Procedure

10, The Court is constrained Lo note thal 26 prosecution witesses, ineluding
cve witnesses, were examined by the tnal Court vo a single day and thal oo
an the very same doy Lthat 2 supplementary charge sneet wis [iled, Thix pave
Ao time Lo the defence counsel 1o prepare and properly vross-examine the
witnesses. This has prejudiced the accused persons as they were demed a

proper and eflective apportunily ta pu furth an adeguate defence.

onclusion

A0, The result of the above discussion s as under:

(11 The conyviction of all the accused tor the offences under Sections
3726:34 and 3733 IPC and the sentences and fing amounts avedrded
to them for those olfences are hereby conlitmed.

(i) The Appellants - Balkeshwar (A3} and Jilender {AZ) — arc acquitted
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of the olfence under Sectiom 30234 1PC and to that extend, the
impugned judzment of the wial Courl and the corrcsponding erdar on
sentence stands et aside.

(i} The impuzned judgment of the trial Court stands moditied qua A
(Pramod) and Ad (Vishnu) inasmuch as their convietion Tor Lhe
offence under Section 302:34 1RC is converted itto conviction undct
Section 304 Part-1/34 TPC,

(vl Sinee Al has been declared 1o be juvenile and has served out the
maximum possible sentence for the aforementioned effence, a3 far as
he s concerned, no lurther orders aps called for, As [ur as A4 15
concerned, the arder on sentence Tor the afTenee under Section 302734
[T is set aside and he is sentenced for the offence under Section 304
Part-L 34 IPC w R for six yvears together with fine of R, 20,000 and
upon failure 1o pay the fine, to undergo 51 tora [urther six months,

(vy It iz clarified that the impugned judzment ol the trial Court reparding
compensation o be paid to the family of the wictim from the fine

amount stands undisturbad.

41. The appeals are dispused of in the above terms. The triad Court record be

returned forthwith along with a certified vopy of this judgment.
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S, MURALIDIIAR, J.

— LS. ¥EHTA, L
JANUARY 30, 2018

rl

Cel Appenl Nos, d 2TRINISITI006,412016 & (22006 Page I af 17



