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The appellants have preferred the aforesaid respective appeals to

assail their conviction by the trial court under Sections 302 TPC rfw Seetion

34 TPC for commission of the murder of Mumtaz, They also stand convicted
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under Section 307 IPC on the charge of attempt o commit the murder of
Mukhtar, the husband of Mumtaz. They were tried by the trial court in
Sessions case No.115/2012 arising oul of FIR No.171/2012 Registered at
Police Station Bharat Nagar, under Sections 302307 IPC. The appellant-
Roshan Khan is the Father of the injured Mukhtar and was the father-in-law
of the deceased Mumtaz. The appellanl- Babloo is the brother of Mukhtar
and brother-in-law of the deceased Mumlay. The facts in the case as per the
case of the prosecution taken note of in the impugned judgment read as

follows:

2. The case of the prosecution is that on 20072002 af
about 840 AM, an information way received in the Police
Station Bharat Nagar regarding a guavrel fn front of #-237. 1]
Colony, rear Bari Masjid, on which 51 Mohinder Singh along
with Ct Sems reached to the spot where they came 1o fmow that
the PUR officials had raken the injuved to BIRM Hospital In
the meantime SHO Police Station Bharal Nagar Inspector
Rajender Prashad also reached ihe spot. O inguivy, 8 was
revealed that one injuved Mumtaz, win Mukhtar and  her

fusband Mulhtar huve been shiffed 1o BJRM hospital by PCR
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afficials and the two alleced assailants Babloo and his futher
Roshan Khan have also been removed to BJRM Hospital by
wrather PR officials. The eve witness namely Brif Kishore
informed the police thar he s running a grocery shop af St
New N-T70426, F Block, Wazirpur L Colowy, Delhi and ar
abont 830 AM one Mumtaz who was residing in the nearby
Jhnzies came to the shop of Kishan Lal and made a call ar 100
nimber to the effect that her husband was being heaten by her
Sather in lew and brather in laws. Brif Kishore firther informed
the police that affer making a call ait 100 wnber Mumiaz
started walting the PCR owiaide the S Noo - TOHKRT,
Wazivpuer, M Colamy belonging to Dalip. Afier some time
Roshan Khan (father in law of Mumiaz) and brothers in low i e
Babhion and Bobby came and storted giving beatings o
Mumtaz, According to Brii Kishove, Babloo was having a knifé
i his handd amd while Roshan Khan and Bobby canght hald of
Mumtaz, Babloo gave Knife blows an Mumitaz on which she felf
down. fe Jurther informed the police that in the meanwhile

PCR officialy came to the spot on witich Roshan Khan, Babloo
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aned Bobby tried to flee away from the spot but the PCR officials
apprehended Roshan Khan and Bubloo ofier a short chase. In
the meantime Mukhtar husband of Mumiuz alse came to the
spot and was having injuries. Another PCR Van also came to
the spot after which all of them e, Muwmntaz, Mukhiar, Roshan

Khan and Bubloo were taken to BIRM Haspival =

Charges under Section 302 / 34 [PC and Section 307/34 IPC were
framed against both the accused. They pleaded not guilty and the

prosecution examined 28 witnesses. The defence did not lead any evidence.

On the last date, the submission of learned counsel for the appellants
was that, considering the fact, that the appellants and the deceased / injured
were close relations, living in the same premises; the appellants were
butchers by profession and therefore, the weapon used in the conmission of
the offence was naturally available in their premises; the dispule arose all of
a sudden on account of sharing of water in the moming, the offence in the
present case would fall under exception 4 to Section 300 and Section 304

Part T, and not under Section 300 read with Section 302 1PC,

We huve considered the submissions of learned counsel for the

appellants and Mr. Katyal the Learned APF. The post maortem report of the
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deceased shows that she suffered seven knife injuries out of which one was
tound to be fatal. The other injuries were not on the vital parts of the body of
the deceased. The knife was recovered from the appellant- Babloo, The eye
witness account given by PW-19 and PW-21 is that the accused — Babloo
inflicted the knife injuries, while Roshan Khan and another juvenile Mohd,

Islam (@ Bobby held the deceased,

These circumstances show that the act, by which the death was cansed
were done with the intention of causing death, or causing such bodily mjury
as was likely to cause death. [lowever, the circumstances of the case bring
out that the homicide was committed without premeditation in a sudden
fight, in the heat of passion upon g sudden quarrel, and withour the
appellants having taken undue advantage or acted in a cruel or unusuval
manner. The presence of the weapon of offence, namely, the knife in the
house of the appellants was not unusual, and it could not be said that the
same was procured with pre-meditation to commit the offence, considering
the [act that the appellanis were in the business of bulchering, 1L is also
important to note that the injured Mukhrtar was the first to be attacked, and
the deceased was atlacked aller she excluanmed that she would call the pohice

and got killed in the process. Thus, she was not the initial taraet of attack.
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In these circumslances, we are of the view that the conviction of the
appellants under Section 302 IPC in relation to the homicide of the deceased
Mumtaz is not justified since the case is covered by Exception 4 to Section
300 TPC. At the same time, in our view, the case squarely falls under Part 1

of Section 304 IPC,

1t has come on record that it was Babloo who intlicted [atal blows on
the deceased. Keeping in view the role played by him in the homicide of the
deceased, we are of the considercd view that he deserves to undergo
rgorous imprisonment for a period of @ years for the said offence. The tine

imposed upon him for causing death of the deceased Mumtaz is maintained.

Qo far as Roshan Khan is concerned, taking intw account the role
played by him, we are of the view Lhat the interest of justice would be
served, it he is sentenced to § vears of rigorous imprisonment. We maintain
the fine imposed upon him in respect of the commission of homicide of the
deceased Mumtaz, So far as the conviction under Scerion 307/34 TPC in
relation to the infliction of injuries upon Mukhtar is concerned, we maintain
the conviction as well as the sentence, The appellants shall be entitled to the
benefit of Section 428 Cr.P.C. The sentence awarded to the appellants under

Section 304 Part | and Section 307 1PC shall run concurrently,



The appeals stand disposed of in the aforesaid terms.
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