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Present : Mr. Saurabh Bajaj, Advocate, for the petitioner 
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  Petitioner an unsuccessful bidder has approached this Court by 

filing the instant writ petition challenging the acceptance of the bid of 

respondent No.5. A further writ of mandamus has been claimed to declare 

him a successful bidder and to command the respondents to accept his bid.  

2.  Respondent No.3 issued a Notice Inviting Tender (NIT) for the 

work of demarcation through DGPS/TS machine of outer boundary by 

plying and fixing stone pillars at the abadi area of 30 villages of Bhakra 

Dam oustees resettled in District Hisar, Fatehabad and Sirsa. The time limit 

of the work as per the NIT was three months’.  

3.  In response to the aforesaid NIT, the petitioner firm as well as 

respondent No.5 alongwith other bidders submitted their bid. Petitioner firm 

submitted its bid quoting lump sum amount of � 9,50,001/:. Respondent 

No.5 also submitted its bid quoting the rate at the rate of ��9500/: per day.  
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4.  The bids offered by the tenderers were scrutinized and since the 

rates offered by respondent No.5 were found to be the lowest working out to 

be 8,55,000/: calculated at the offered rate of 9500/: per day for a period of 

90 days, his bid was accepted vide impugned letter dated 24.08.2018. The 

challenge to the same has been made by the petitioner on the ground that 

acceptance of the bid of respondent No.5 is in violation of condition Nos.9 

and 25 of the NIT. According to the petitioner, the terms and conditions 

provided, the rate to be offered in lump sum and since the offered submitted 

by respondent No.5 was on per day basis, it was not in lump sum and thus 

was liable to be rejected in view of clause:9 of the NIT which provided that 

a conditional tender was not liable to be accepted. For a ready reference, 

clauses 9 and 25 of the NIT are being reproduced hereunder:: 

� ���� ����	
	����� 

��
��� ��� 

��
��� �
�
	�
�� ��

� ���


��
��� ����	


�� 

�
�����	������ ��� 	������


� 

��
���
�	����
��
�
�

����
��	��
����	
���
����	��	��������
������
�
� ������
�����
	
	
������	�
�� 	�� 
�
� 
�
	��

�

��
��
 ����

�
�
	�
����
���
�� �����
	
	
��	�������!	��

�����
����� ���
�
���	����
�� ����
���
����������
� ����������	��


�����
�����
	
��� ����"������
� 	���
��
���
��
��
�����
����	

��� ����"��	
����������
������������	�����
�	��
������
��������
�
�

�
�	�
��������

����
�������������
���	��#�����

�
  Thus clause 9 of the NIT provides that conditional tenders or 

late tenders or incomplete tenders were liable to be rejected. Similarly 

clause:25 provides the quantities as given in the estimate/tender form is 

approximate and not for the purposes of any claim etc. and in case the 

quantity of the work gets increased/decreased or any item of work is 

withdrawn/added, no claim on that count was liable to be entertained and the 

rates were on lump sum basis.  

5.  Learned counsel for the petitioner is harping upon the words 

“rates are on lump sum basis” used in clause:25 of the NIT to urge that it 

was a conditional tender and thus was liable to be rejected as per clause 9.  Ravinder Sharma
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6.  We have considered the arguments advanced by learned 

counsel for the petitioner and perused the record.  

7.  There is no dispute about the fact that the time limit prescribed 

to carry out was three months. Equally undisputed is the fact that the bid 

offered by the petitioner for the work in question was ���,50,001/: whereas 

the rate offered by respondent No.5 was ��9500/: per day and on calculation 

at the said rate for a period of 90 days i.e. three months, worked out to be 

8,55,000/: which was lower than the bid of the petitioner, for which reason 

the respondents’ authorities accepted the same.   

8.  Now what is to be considered is whether the bid offered by 

respondent No.5 was in any manner in violation of the terms and conditions 

of the tender notice and was thus liable to be rejected.  

9.  As a matter of law, there can be no two opinions that tender 

conditions bind both the agency which invites the bid as well as the potential 

bidder. The NIT contains number of conditions which are required to be 

followed by the tenderers while making their bids. However, some of them 

such as conditions laying down qualification, experience, financial capacity 

etc. can be said to be essential qualifications and some of the conditions 

prescribed are merely ancillary or subsidiary to the main object achieved by 

the conditions. It is not the violation of any of the conditions in the NIT 

which will lead to rejection of the tender but it is only where essential 

conditions are not fulfilled, the consequences are to be followed. The same 

may not be the situation in the case of ancillary or subsidiary 

conditions/requirements.  

10.  Courts have had occasion to deal with the question whether all 

the conditions are to be strictly complied or there are some which are merely 

ancillary and unessential and non compliance whereof cannot be reasonably 
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considered as fatal to tender so as to warrant its rejection on that score. The 

issue came up for consideration before the Hon’ble Apex Court in the case 

of ������� ��		
� ��������
��� ��� ���	��� ���
�		�
��� ������ ���� ���	���

�������������������wherein it was held as under:: 
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11.  A similar approach was indicated in  ��
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�	���������	��� ��*�*����������+,��Again�Hon’ble 

Apex Court in the case of -�.�/���
����������'�������.�
�����
��	��
0	��

'���� ��**+�� ��� ���� 1,2��while summarizing the scope of judicial review 

and the interference of superior courts in the matter award of contracts, has 

observed that if there are essential conditions, the same must be adhered to 

but when a decision is taken by the appropriate authority upon consideration 

of the tender documents submitted by the tenderers on their own merits and 

if it is ultimately found that successful bidders had in fact substantially 

complied with the purport and object for which essential conditions were 

laid down, the same may not ordinarily be interfered with. In the case of 

Ravinder Sharma
2018.09.28 11:18
I attest to the accuracy and
integrity of this document



          �����������	
�������
������������������������������������������������������������������������������������
 

�	����
����
3
	
���'���� v. �''4�5'��/�
���)	��%�	��������
%&��%��#!'�$�

+���!��-�it was observed as under:: 

����� �
�"�#�� $�	
�
��%����&����� 
�� '�	
���(��)"�#��

$�	
�
��%����&����� 
��'�	
���(��� *+,,-.� /�&00�1223� �
���

���� �	�
������� ����� �
�
� �
�4���
�� 5���	���

&�����)4���
�� 5���	��� &����������
��	
���

��� ��	�
	��

����
	���� 
�� �
����� *+,6,.� 7� &00� 12,3���	�� 	�����	����� ���

���� 	�����	���� ����� ���� ��	��� �����
�� ���� ��
��	� *����

����
��	.� ����� ���� 	����� �
� ��
�����
����� �
�� 	������!�

�
�
	��� ���� ��	��� 
�� ���� ��
��	�� ��� �� ��	��� ���	
������ ��

�
�	�� �
	� �
� 
	��	� 	���	��
�
�� ���� ����
��	� �	
�� ��	����

�
�
	����
�� 
�� ���� ��	��� 
�� ���� ��
��	�� ���� �
�	�� �
����

�����
�� �
��
��
�� ����������
� 	�����	���� ����� ��������
��	�

�
�������������	
��������	����
���

����

��
��������
��	����

���� ����
���� ��������� ���� �
��
��
�� �������
��� ���(�� �
��

��	�� 

�� 
������

����!�� ���	��
	��� �������

� �	
�� ����

��	��� �
�� �

����

�� ��� ��	��������� �
� �

�� ��� ���� ������

�����
�� ������ ��� ���
���
��� �
�� ��� �
��� 

�� 	������ �
� �
��

�	���	�	�
���� 
	� ����	���
���

� �
�4���
�� 5���	���

&������)4���
�� 5���	��� &����������
��	
���

��� ��	�
	��

����
	����
���
�����*+,6,.�7�&00�12,3���
����

��������	������
���������������

� ��� ����� ���� ������
��

�����������
���
	� 	������

�
��������
	��������	���
�������

�

(��� ��� 

�� 

��� �	
�� ���� �
�
�� 
�� ����� 
�� ����

�
����������� ��	��� ���� ���
� �	
�� ���� �
�
�� 
�� ����� 
�� ����

����
��	�� ��� ����� �
�4���
�� 5���	��� &������)4���
��

5���	���&����������
��	
���

�����	�
	������
	����
�� �
�����

*+,6,.�7�&00�12,3� ���� ��	���
��8��� ��


����� ��

	������

���
�� 	���
��
�� 
	� ����	���
���� ����� ����� ��� ����
� ��

���
�
�� �
�� ���� 
������	�� ���
�����
���� ��� �
�
���� 
���

�
������ 0������	�)����� 0������	����9
�

� 
�� �
����� *+,,1.� :�

&00�:;+3����	�������������������	���	��
���
��
��	��	�
�������

����
���	������ ����

�� <	��
�	����� ���� �
�
�
���� 
�� ����

������

���(�
������������
��	�
�����

���
����������

���

��������������

=��(�
���	
�������
���	���
���������������
�

��������� 	������� ���� �
�
�
���� 
�� ���� ������

� ���� ���

������

��� ��� ��� ��� �		���

��� 
	� ����� ����� 
	� �
��
���� �
�

���
�	��
��

��
	���������

�������

�	���

����������
	����

����
�� 	���

����� �
�� �
� ���
	��
��� ����� 	�����
�� ����
Ravinder Sharma
2018.09.28 11:18
I attest to the accuracy and
integrity of this document



          �����������	
�������
������������������������������������������������������������������������������������
 

�
���� ����� 	������!� ��� ����� �
�#������� >�
����)#�������

>�
�������&����� 
�� <	������ */--6.� +1� &00� ;+63� �
��
����

�
�>������
� 4����	�)>������
� 4����	� *�
���.� ?�������&�����


��'�	
���(���*/-+/.�2�&00�/+:3!��

12.  The issue of judicial interference in such matter again came up 

for consideration before the Hon’ble Apex Court in 630���� �3�����%0�%�	�
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$#$-�wherein it was observed as under:: 
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13.  It may also be relevant to quote the following observations 

made in the judgment rendered in �	����
����
3
	
���'���� v. �''4�5'�case 

(supra):: 
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 14.  It is well settled that even when some defect is found in the 

decision making process the Court must exercise its discretionary powers 

under Article 226 of the Constitution of India with great caution and should 

exercise them only in furtherance of public interest and not merely on 

making out a legal point. The Court should always keep in mind in larger 

public interest in order to decide whether its intervention is called for or not. 

It is only when a decision making process is so arbitrary or irrational that no 

responsible authority proceeding reasonably or lawfully could have arrived 

at such decisions, power of judicial review can be exercised. However, in 

case if it is bonafide and in public interest, the Court normally refrains from 

interfering by exercising the power of judicial review even if there is a 

procedural lacuna. As observed by the Hon’ble Apex Court in case 

5%�
0
��
���������
����788�
�����������	�����-)�� ��
��'�����������	���

��*�2�� 1� ���� ,+���  the principles of “equity and natural justice” do not 

operate in the field of commercial transactions wherever a decision has been 

taken appropriately in public interest, the courts ordinarily exercise judicial 

restraint. In arriving at a commercial decision, considerations which are of 

paramount importance, are commercial considerations and thus the price at 

which one party is willing to do the work assumes much significance. While 

judging settlement of a commercial transaction, reasonableness is to be 

tested against the dominant consideration to secure the best price.  

15.  In the case in hand admittedly the bid offered by respondent 

No.5 the successful bidder was lesser than the one offered by the petitioner. 

From a perusal of the terms and conditions of the NIT of which violations 
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are being alleged we do not find them to be essential in nature but are rather 

ancillary or subsidiary and even if there is any violation as alleged by the 

petitioner, the same in our opinion is not sufficient or glaring enough for us 

to enter into the dispute for a judicial review of the decision taken by the 

authorities to accept the bid offered by respondent No.5.  

16.  The writ petition accordingly fails and stands dismissed in 

limine.  
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Whether reportable √Yes/No  
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