
HON’BLE SRI JUSTICE S.V. BHATT 

 

SECOND APPEAL No.1763 OF 2018 

JUDGMENT: 

 

 Heard  the lea rned  c ounsel for the appellant.  

 

The p la intiff in O.S.No.257 of 2007, on the file of the  

Princ ipa l Junior Civil Judge, Guraza la , is the appellant.   

 

The sec ond  appea l is d irec ted  aga inst the c onfirming 

judgment da ted  27.11.2018 in A.S. No.66 of 2014, on the file of the  

X-Add itiona l Distric t Judge, Guraza la . 

       

The parties a re referred  to as a rrayed  in the suit.  

 

 It is the c ase of p la intiff tha t on 29.03.2005, Komaraba thuni 

Theresamma, Komaraba thuni Johnson and  the defendant offered  

to sell the suit sc hedule p roperty for a  tota l c onsidera tion of 

Rs.27,000/ -.  Initia lly, the p la intiff pa id  an amount of Rs.12,000/ - to 

them.  On the same day, the defendant and  two others referred  to 

above exec uted  agreement of sa le in favour of p la intiff.  

The p la intiff agreed  to pay the ba lanc e sa le c onsidera tion to 

defendant, who sha ll exec ute reg istered  sa le deed  in favour of 

p la intiff. On 09.12.2005, the p la intiff pa id  the ba lanc e sa le 

c onsidera tion of Rs.15,000/ - to defendant, who endorsed  on the 

reverse side of agreement of sa le.  The defendant delivered  

possession of the suit sc hedule p roperty and  the p la intiff has been in 

peac eful possession and  enjoyment of the p roperty. The name of 

p la intiff has been entered  in panc haya t rec ord  and  she has been 

paying the tax regula rly.  The p la intiff requested  the defendant and  
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two others severa l times to exec ute the reg istered  sa le deed , but 

they have not c ome forward .  Subsequently, Komaraba thuni 

Theresamma and  Komaraba thuni Johnson d ied .  The p la intiff 

requested  the defendant, who the lega l heir of the dec eased ,  

to exec ute reg istered  sa le deed  in her favour but in va in.   

On 12.06.2007, the p la intiff got issued  lega l notic e to defendant 

demand ing her to exec ute the reg istered  sa le deed . 

 

 The defendant filed  written sta tement c ontend ing tha t the 

suit sc hedule p roperty belongs to her fa ther-in-law Komaraba thuni 

Ra tnam, who d ied  intesta te, leaving  behind  him, his wife 

Theresamma and  three sons viz., John, Johnson, Prasad  and  three 

daughters.  The husband  of defendant i.e., John a lso d ied  intesta te, 

leaving behind  him the defendant, son and  daughter.  They a ll 

pa rtitioned  the p roperties, inc lud ing the suit sc hedule p roperty  

on 30.04.2000.  The suit sc hedule p roperty fell to the share  

of defendant’ s c hild ren and  they a re enjoying  the same.  The 

p la intiff, being a  neighbour to the suit sc hedule p roperty, is trying  to 

grab  the same by c rea ting  fic titious doc uments by forg ing her 

signa tures.  The notic e da ted  12.06.2007 is not for exec uting  the 

reg istered  sa le deed  in favour of p la intiff.  The p la intiff has not issued  

lega l notic e for exec uting  the reg istered  sa le deed  before the suit is 

filed .  

 

 On the strength of the above p lead ings, the tria l Court 

framed  as many as four issues whic h a re extrac ted  in the judgment 

of the tria l Court. 
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 P.Ws.1 & 2 were examined  and  Exs.A-1 to A-14 were marked  

on beha lf of the p la intiff and  D.Ws.1 to 4 were examined  and  no 

doc uments were marked  on beha lf of the defendant.   

 

 On c onsidera tion of the evidenc e ava ilab le on rec ord , the 

tria l Court, on issue No.1, held  tha t the defendant is the 

rightful/ c ompetent person to reg ister the suit sc hedule p roperty in 

favour of p la intiff and  answered  the issue in favour of p la intiff.   

On issue No.2, the tria l Court held  tha t the p la intiff fa iled  to p rove 

tha t she was ready and  willing  to perform her pa rt of c ontrac t and  

the question of g ranting  dec ree for spec ific  performanc e does not 

a rise.  On issue No.3, the tria l Court held  tha t the p la intiff fa iled  to 

p rove her possession and  enjoyment over the suit sc hedule p roperty 

as on the da te of filing  the suit and  the p la intiff is not entitled  for the 

relief of permanent injunc tion. Ultima tely, the tria l Court d ismissed  

the suit.  Aggrieved  by the same, the p la intiff p referred  an appea l in 

A.S.No.66 of 2014.   

 

 The appella te Court in the p resent c ase has re-appra ised  the 

evidenc e on rec ord  and  c onsidered  a ll the c ontentions ra ised  by 

both parties and  by a  reasoned  judgment d ismissed  the appea l 

and  c onfirmed  the judgment of the tria l Court  hold ing  tha t the tria l 

Court has p roperly apprec ia ted  the evidenc e on rec ord  put forth 

by both parties whic h does not warrant interferenc e. Henc e, the 

p resent sec ond  appea l by the p la intiff. 

 

 After the exec utant d ied , the suit is la id  aga inst the lega l heir 

of the exec utant.  The c onc urrent find ings of fac t rec orded  the 

Courts below on questions of fac t do not c a ll for interferenc e in a  
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sec ond  appea l.  In the c irc umstanc es, it is held  tha t there a re no 

va lid  or suffic ient g rounds to interfere with the c onc urrent find ings 

rec orded  by the Courts below.  The impugned judgments of the 

Courts below, d ismissing the suit do not, therefore, c a ll for any 

interferenc e. The d isc retion is rightly exerc ised  in refusing to grant 

spec ific  performanc e dec ree.  

 

 The sec ond  appea l fa ils and  is, ac c ord ing ly, d ismissed .  There 

sha ll no order as to c osts. 

 

Pend ing misc ellaneous petitions, if any, stand  c losed .  

  

 

 

____________ 

         S.V.BHATT, J 

26th Dec ember, 2018 

Lrkm  
 


