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ORDER:  

 

 Heard the learned counsel for appellant / defendant  and the 

learned counsel for respondent / plaint iff and perused the record. 

2. This Second Appeal is filed under Sect ion 100 of the 

Code of Civil Procedure, 1908, aggrieved by the judgm ent  and 

decree dated 08.09.2017 passed in A.S.No.277 of 2015 on the file 

of the I I  Addit ional Dist r ict  Judge, Guntur ( for short , ‘f irst  appellate 

court ’) ,  wherein the judgm ent  and decree dated 31.08.2015 

passed in O.S.No.11 of 2013 on the file of the Principal Junior Civil 

Judge, Guntur ( for short , ‘the t r ial Court ’) ,  were confirm ed.  

3. The appellant  is the defendant , and the respondent  is 

the sole plaint iff,  in the suit .  The part ies are referred to, as per 

their  array in the suit . 

4. This appeal is filed stat ing that  the judgm ent  and 

decree passed by both the Courts below are cont rary to law and 

erroneous and the Courts below com m it ted serious error in 

grant ing decree in favour of the plaint iff and ult im ately prayed to 

set  aside the judgm ent  and decree dated 31.08.2015 passed by 

the t r ial Court  in O.S.No.11 of 2013, which was confirm ed by the 

first  appellate Court  by judgm ent  and decree dated 08.09.2017 

passed in A.S.No.277 of 2015.   

5. The plaint iff filed the suit  for recovery of Rs.82,866/ -  

from  the defendant  basing on a prom issory note dated 20.09.2016  

executed by the defendant  in favour of the plaint iff after borrowing 

Rs.50,000/ -  agreeing to repay the sam e with interest  @ 24%  per 

annum .  I t  is also stated that  the defendant  paid part  am ount  i.e., 
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Rs.10,000/ -  on 28.12.2008, Rs.10,000/ -  on 21.10.2009 and 

another Rs.10,000/ -  on 30.12.2009 and m ade endorsem ents on 

the back side of the pronote m arked as Ex.A1.  Thereafter, in spite 

of oral and writ ten dem ands, as the defendant  failed to pay the 

balance am ount , plaint iff inst ituted the suit .  To substant iate his 

claim , the plaint iff deposed as P.W.1 and also exam ined one of the 

at testors of Ex.A1-pronote as P.W.2 and got  m arked Exs.A.1 to 

A.6.  On behalf of defendant , D.Ws.1 and 2 were exam ined and 

Ex.B1 and B2 were got  m arked.  

6. The defendant  filed writ ten statem ent  denying his 

signature and the said borrowing and execut ion of Ex.A1-pronote.   

7. Basing on the above pleadings, the t r ial Court  fram ed 

the following issues: -  

 

1. Whether the suit  prom issory note, dated 20.09.2006 is  

    t rue, valid and supported by considerat ion? 

 

2. Whether the paym ent  endorsem ents, dated 28.12.2008,  

    dated 21.10.2009 and dated 30.12.2009 are t rue and  

    valid? 

 

3. Whether the interest  claim ed by plaint iff is correct? 

4. Whether the plaint iff is ent it led for recovery of suit  am ount   

    as prayed for? 

 

5. To what  relief? 

8. The t r ial Court , after considering the oral and 

docum entary evidence, decreed the suit  in favour of the plaint iff 

and against  the defendant  for a sum  of Rs.82,866/ -  with 

subsequent  interest  @ 12%  per annum  on the pr incipal am ount  of 

Rs.50,000/ -  from  the date of suit  t ill the date of decree and 

thereafter @ 6%  per annum  t ill the date of realisat ion. Aggrieved 

by the said decree and judgm ent , the defendant  preferred 
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A.S.No.277 of 2015 before the first  appellate court .  The first  

appellate Court , while dealing with the appeal, fram ed the following 

points for considerat ion:   

1. Whether the suit  prom issory note is t rue, valid and binding  

    on the defendant? 

 

2. Whether the respondent / plaint iff is ent it led for decree of  

    suit? 

 

3. Whether the judgm ent  of the t r ial Court  dated 31.08.2015  

    is on correct  lines or needs any interference of this Court? 

 

9. The first  appellate Court , after re-appreciat ion of the 

oral and docum entary evidence dism issed the appeal on 

08.09.2017. 

10. Aggrieved by that , the present  Second Appeal is filed 

contending that  the following quest ions of law would ar ise for 

determ inat ion: -  

1.  Whether the presum pt ion under Sect ion 114(a)  of the 

Evidence Act  can be drawn for non-product ion of opinion 

of a handwrit ing expert , when the suit  prom issory note 

Ex.P1 is forged one without  considering other evidences 

and by com paring the signatures under Sect ion 73 of 

I ndian Evidence Act? 

 

2.  Whether the burden of proving the facts of passing of 

considerat ion under Ex.A1 suit  prom issory note is casts 

upon the defendants by producing negat ive evidence or on 

the plaint iff by producing posit ive evidence, when the 

sam e is disputed by the defendant? 

 

3.  Whether the lower appellate court  has properly 

appreciated the evidence available on record being the 

final fact  finding court  by discussing on the evidence and 

reversing/ confirm ing the findings of the lower Court? 

 

11. The first  quest ion relates to presum pt ion under 

illust rat ion (a)  to Sect ion 114 of the I ndian Evidence Act , 1872 ( for 

short  ‘the Act ’)  with regard to Ex.A1-pronote and also com paring 

the signatures on the pronote under Sect ion 73 of the Act .  The 
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t r ial Court , while relying on the evidence of P.Ws.1 and 2 and the 

contents of Ex.A1 and the endorsem ents thereon, held that  the 

defendant  executed the pronote which is genuine, believed the suit  

t ransact ion and decreed the suit .  While dealing with the subject  

m at ter of the suit , the t r ial Court  had also considered the evidence 

of D.Ws.1 and 2 and the issue whether the defendant  borrowed 

m oney under Ex.A1-pronote, which is a quest ion of fact .  

Therefore, there are no circum stances to exam ine the presum pt ion 

under illust rat ion (a)  to Sect ion 114 of the Act .  Further, no request  

was m ade before the t r ial Court  to send the disputed signature on 

Ex.A1 pronote for com paring the sam e with the adm it ted 

signatures, to the handwrit ing expert  under Sect ion 45 of the Act .  

These all are factual aspects. The t r ial Court  and the First  Appellate 

Court  have taken note of them  and gave concurrent  findings with 

regard to subject  m at ter of the suit . 

12. I nsofar as the third substant ial quest ion is concerned, 

the findings of both the Courts below are based on evidence on 

record.  The t r ial Court  r ight ly appreciated the facts and 

circum stances of the case and it  has not  acted upon any 

inadm issible evidence or om it ted evidence.  The findings recorded 

by it  are not  perverse.  No negat ive evidence was const rued.  The 

t r ial Court  held that  the suit  t ransact ion was proved by the plaint iff 

and accordingly decreed the suit .  So, no substant ial quest ions of 

law would ar ise for adm ission in this second appeal. 

13. I n view of the facts and circum stances of the case, 

there are no circum stances to fram e the substant ial quest ions of 

law as contended, nor any other substant ial quest ion of law 

em erges for determ inat ion by this Court .   
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14. Therefore, the appeal is dism issed at  the stage of 

adm ission. 

Miscellaneous Pet it ions, if any pending, shall stand closed.  

There shall be no order as to costs. 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

DR. SHAMEEM AKTHER, J 

Date:  20.07.2018 

ssp 

 

 


