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HON’ BLE Dr. JUSTICE B.SIVA SANKARA RAO 
 

WRIT PETITION No.42627 of 2017 
 

ORDER: 

 Heard the learned counsel for the pet it ioner vis-à-vis the learned 

Govt . Pleader for Home for respondents 1 to 5 and the learned counsel 

for the R.6-defacto-complainant  and perused the prayer in the writ  

pet it ion with the support ing aff idavit  averments and other material on 

record. The prayer in the writ  pet it ion which reads as follows:- 

        ‘ to issue  a Writ ,  order or direct ions, more part icularly one 
in the nature of Writ  of  Mandamus, declaring the act ion of the 
3rd respondent  in direct ing the 4th respondent  by Memo 
C.No.C4/ 327/ SC-ST/ 2017, dated 25.11.2017, to f ile Charge 
Sheet  in Crime No.107/ 2017, though the 4th respondent  after 
invest igat ion forwarded the f inal report  by C.No.246/ DSP-
SCST/ KNL/ 2017, dated 04.10.2017, to the 2nd respondent  to 
accord permission to refer the case as ‘ False’  in Crime 
No.107/ 2017, registered u/ sec.506,509,420 IPC and Sect ion 
3(i)®(s) of  Scheduled Castes and the Scheduled Tribes 
(Prevent ion of At rocit ies) Act , 1989 (for short ,  ‘ the Act ’ )  
Amendment  Act , 2015, which is il legal, arbit rary, unj ust , 
cont rary to law, without  j urisdict ion and in violat ion of 
principles of natural j ust ice and Const itut ional rights guaranteed 
to me under Art icles 14,16,and 21 and consequent ly set  aside 
the Memo C.No.C4/ 327/ SC-ST.2017, issued by the 3rd respondent  
further direct ion to the respondents to take steps as per law in 
FIR No.107/ 2017,on the f ile of the 5th respondent , as otherwise 
myself  and my family will suffer serious loss and life threat ’ .  

  2. The sum and substance of the aff idavit  averments in support  of  

the prayer in the writ  pet it ion are that  the pet it ioner executed a lease 

deed bearing No.770/ 2014, dated 22.03.2014, in favor of 6th respondent  

with certain condit ions including the rent  f rom the date of execut ion of 

the lease deed for Rs.20,000/ - p.m. and every 3 years the rent  will be 

exceeded as ment ioned in the lease deed and on the same day, the 6th 

respondent  accepted the confirmat ion from the pet it ioner and executed 

a confirmat ion acceptance by agreeing that  in case of failure to pay the 

monthly rent , the lease deed supra will be cancelled.  Basing on the 

lease deed, the 6th respondent  got  LOI dated 06.04.2015 to set  up retail 
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out let  of Indian Oil Corporat ion Limited in Kurnool Town. The 6th 

respondent  borrowed Rs.5,50,000/ - from the pet it ioner to her family 

necessit ies and executed a promissory note dated 22.03.2014 in his 

favor. In spite of demands, since the 6th respondent  failed to repay the 

amount  along with interest , the pet it ioner got  issued legal not ice 

dt .29.09.2016, demanding to repay the amount  within 7 days and also 

issued quit  not ice dt .29.09.2016 for violat ion of the condit ions in the 

lease deed for an amount  of Rs.5,80,000/ - for the period of 29 months 

and also int imated that  the tenancy has been terminated from 

01.10.2016 and to vacate the scheduled land and hand over the 

possession to him within one month from the date of receipt  of the 

not ice. Since the 6th respondent  did not  respond, the pet it ioner f iled 

O.S.No.456 of 2016 on the f ile of the Senior civil Judge, Kurnool, against  

the 6th respondent  to decree the suit  for an amount  of Rs.5,59,239/ - 

with interest  at  12% p.a. and also f iled another suit  O.S.No.463 of 2016 

to evict  the 6th respondent  from the plaint  scheduled property including 

the recovery of Rs.5,80,000/ - towards arrears of rent  from 01.04.2014 to 

01.10.2016. The 6th respondent  who is a pract icing Advocate, threatened 

the pet it ioner as she will foist  a false cases against  him as she belongs to 

SC community, if  he interferes with her possession and insists to pay the 

rent  as per the lease deed and also threatened to withdraw the suits. 

Being an Advocate, the 6th respondent  instead of giving complaint  before 

the 5th respondent -the SHO, Kurnool II Town Police Stat ion(for short , 

‘ the SHO’ ), gave a false complaint  before the R.3-the Superintendent  of  

Police (for short  ‘ the SP’ ) on 01.05.2017 direct ly who seems to have 

forwarded the said complaint  to the R.4-the Deputy Superintendent  of  

Police (for short , ‘ the DSP’ ) Kurnool to examine and take necessary 

act ion as per law and in turn, the said complaint  was forwarded to the 
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R.5-the SHO, with a direct ion to register a case and invest igate and the 

same was registered by R.5-the SHO as  FIR No.107/ 2017, dated 

03.05.2017, u/ sec.506, 509, 420 IPC and Sect ion 3(i)®(s) of the amended 

Act , 2015, against  the pet it ioner and 3 others and the same was handed 

over to the R.4-the DSP who is the Competent  Authority to invest igate 

the FIR. The 6th respondent  did not  ment ion date and t ime of occurrence 

in her complaint . During invest igat ion, the R.4-the DSP-Invest igat ing 

Off icer, examined the 6th respondent  who stated that  offence took place 

on 30.04.2017 at  9.30p.m. and further stated that  on 28.04.2017 she 

went  to police stat ion to complain and the mat ter is clashing with regard 

to occurrence of the offence as per the complaint  and statement .  The 

R.4-the DSP invest igated the mat ter and examined L.Ws.1 to 17 and out  

of whom, only the L.Ws. 2 to 8 who are the planted witnesses to L.W.1, 

supported the version of L.W.1, but  their tower locat ion clearly proves 

that  they were not  present  at  the alleged scene of of fence on the date 

of occurrence. The R.4-the DSP also examined L.W.9-Junior Advocate of 

6th respondent  but  he only stated about  the dispute and f inancial 

t ransact ion and not  with regard to occurrence. The Statements of LW.10 

to L.W.17-individual witnesses categorically not  supported the version of 

LW.1. The R.4-the DSP also stated on verif icat ion of tower locat ion of 

the A.2 to 4 but  they were also not  present  at  the house and their 

locat ions are at  Nannoor and in respect  of  A.4 area shown in Kallur.  The 

R.4-the DSP, after invest igat ion and after obtaining legal opinion from 

the Special Public Prosecutor and basing on the 161(3) CrPC statements 

of LWs.1 to 17, opined that  the FIR is false. Accordingly, the R.4-DSP 

submit ted his proposals by let ter C.No.246/ DSP-SCST/ KNL/ 2017, dated 

04.10.2017, and requested the R.2-the Deputy Inspector General of 

Police(for short , ‘ the DIG’ ) to accord permission to refer the case as 
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‘ false’ .  In the let ter dated 04.10.2017, issued by the R.4-the DSP by 

Rc.No.327/ C4/ SC-ST/ 2017, dt .03.05.2017, issued by the R.3. The R.3-

the SP in his Memo C.No.C/ 4/ 327/ SC-ST/ 2017, dt .25.11.2017, directed 

the R.4-the DSP-IO to f ile chargesheet . The R.3-the SP did not  have 

power or j urisdict ion to direct  the R.4-the DSP to f ile chargesheet .  It  is 

for the R.3-the SP, being the superior of f icer, to accept  or rej ect  the 

f inal report  submit ted by the R.4-IO but  cannot  compel the R.4 to f ile 

charge sheet . It  is for the Magist rate u/ sec.173 having power to take 

cognizance u/ sec.190(1)© or may order further invest igat ion 

u/ sec.156(3) CrPC. The pet it ioner is having prima facie case and balance 

of convenience in his favor. Hence, the Writ  Pet it ion.       

 3. The Chronological events submit ted by the learned counsel for 

the pet it ioner are as follows:- 

Date Descript ion 

22-03-2014 The 6th respondent  entered lease agreement  
with the pet it ioner in respect  of pet it ioner’ s 
land in Sy.No.278/ 1B an extent  of Ac.0.20cents 
with certain condit ions for an amount  of 
Rs.80,60,000/ - for a period of 30 years to set  up 
Pet rol Out let ,  on the same day there is consent  
agreement  between the pet it ioner and 6th 
respondent .  

06.04.2015 The 6th respondent  got  LOI from the Indian Oil 
Corporat ion Limited to set  up Retail Out let  
within st ipulated t ime otherwise the LOI will be 
cancelled and withdrawn. 

29.09.2016 The pet it ioner issued legal not ice to the 6th 
respondent  calling upon her to vacate the 
scheduled land and handover the physical 
possession of the same to the pet it ioner on 
01.10.2016 as the tenancy has been terminated 
from 01.10.2016 on the ground 6th respondent  
failed to discharge the arrears of lease.  

20.10.2016 The pet it ioner f iled O.S.No.456 of 2016 under 
Order VII Rule 1 of CPC for evict ion against  the 
6th respondent  and arrears of rent .   

 

01.05.2017 The 6th respondent  made false complaint  against  
the pet it ioner direct ly to the 3rd respondent /  



 6 

Superintendent  of Police, Kurnool, same has 
been forwarded to the 4th respondent / Deputy 
Superintendent  of Police, Kurnool,  direct ing to 
examine and take necessary act ion as per law 
and also directed to register a case and 
invest igate as per law. 

03.05.2017 The police registered FIR No.107/ 2017, against  
the pet it ioner and others u/ sec.506,509,420IPC 
and Sect ion 3(i)®(s) SC/ ST Amendment  Act  

04.10.2017 The 4th respondent / Deputy Superintendent  of 
Police, SCST Cell-I,  Kurnool invest igated the 
mat ter elaborately and examined LW.1 to 
L.W.23 and came to conclusion that  the 
complaint  of the 6th respondent  is false and to 
accord permission to refer the case ‘ FALSE’  
addressed a let ter to the Deputy Inspector 
General of Police, Kurnool Range, Kurnool. 

25.11.2017 The 3rd respondent / Superintendent  of Police, 
Kurnool issued Memo direct ing the 4th 
respondent / Deputy Superintendent  of Police, 
Kurnool, direct ing to f ile chargesheet  in the 
concerned Court  without  j urisdict ion/ power. 

15.12.2017 The pet it ioner herein aggrieved by the inact ion 
of the 3rd respondent  f iled W.P.No.42627 of 
2017, challenging the Memo of the 3rd 
respondent  dated 25.11.2017, this Hon’ ble Court  
by order dated 15.12.2017, heard both side 
counsels and the learned Govt . Pleader for 
Home unable to produce document  to show that  
the 3rd respondent  having power to give posit ive 
direct ion to the subordinates. Therefore, this 
Hon’ ble Court  granted interim suspension of the 
Memo dated 25.11.2017, issued by the 3rd 
respondent . The interim suspension granted by 
this Hon’ ble Court  is extended t ime to t ime.  

11.12.2017 The 3rd respondent / Superintendent  of Police, 
Kurnool, insisted the 4th respondent / Deputy 
Superintendent  of Police, Kurnool, on receipt  of 
the order dated 15.12.2017 in WP No.42627 of 
2017, to f ile chargesheet  with an ant i date 
before VI Addit ional Dist rict  & Sessions Judge, 
Kurnool. 

19.03.2018 The pet it ioner on coming to know that  the 
chargesheet  dated 11.12.2017, which is ant i 
dated f iled before the VI Addit ional Dist rict  
Judge, Kurnool, after this Hon’ ble Court  granted 
interim suspension against  the Memo dated 
25.11.2017, as per counter aff idavit  of 3rd 
respondent  with false aff idavit  including the 
vacate, the pet it ioner f iled WP No.9049 of 2018, 
challenging the charge sheet .  

27.03.2018 This Hon’ ble Court  in WP No.9049 of 2018, on 
the allegat ions of the pet it ioner leveled against  
the respondents 3 and 4 who f iled the 
chargesheet  with an ant i date violat ing the 
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orders in W.P.No.42627 of 2017, dated 
15.12.2017, called for the record from the VI 
Addit ional Dist rict  & Sessions Judge, Kurnool, 
with regard to f il ing of the chargesheet  before 
the concerned Court  on what  date.  

28.03.2018 The learned VI Addit ional Dist rict  & Sessions 
Judge, Kurnool, by report  No.688/ 2018, dated 
28.03.2018, submit ted to this Hon’ ble Court  in 
W.P.No.9049 of 2018, int imat ing that  the Deputy 
Superintendent  of Police, SCST Cell-I,  Kurnool as 
signed in Charge sheet  on 11.12.2017 and 
presented before the VI Addit ional Dist rict  & 
Sessions Judge, Kurnool on 21.12.2017, that  
it self  shows the respondents 3 and 4 who 
colluded with the 6th respondent  and disobeyed 
the orders of this Hon’ ble Court  in W.P.No.42627 
of 2017,dated 15.12.2017.  

06.04.2018 This Hon’ ble Court  af ter hearing the learned 
Govt . Pleader for Home, who failed to submit  
the provisions of law to show that  the 3rd 
respondent  having power to direct  the 4th 
respondent / IO to f ile charge sheet  in the 
concerned Court  and granted interim stay in 
respect  of Crime No.107/ 2017, pending on the 
f ile of the VI Addit ional Dist rict  & Sessions 
Judge, Kurnool 

 The pet it ioner respect fully submit ted that  the 
3rd respondent  being a superior off icer of the 4th 
respondent  can he give posit ive direct ion to the 
subordinate to do part icular thing. Put t ing 
quest ion pet it ioner himself  can the 3rd 
respondent  direct  the 4th respondent  where the 
charge sheet  is intended to f ile in part icular 
t ime to f ile f inal report  making false the said 
crime? At  the same t ime, the 3rd respondent  did 
not  have power or j urisdict ion to direct  the 4th 
respondent  to f ile charge sheet  where he 
intended to f ile f inal report  that  case is false? 

 4. This Court  another Bench on 15.12.2017 before admission of 

the writ  pet it ion passed the following order:- 

             “ At  request  of  Assist ant  Government  Pleader, post  on 
18.01.2018. 

              The pet it ioner chal lenges t he j urisdict ion of  3rd 
respondent  in direct ing t he Invest igat ing Of f icer t o f i le a charge 
sheet  inst ead of  leaving discret ion t o t he Invest igat ing Of f icer.  

              Furt her, t he communicat ion impugned in t he writ  
pet it ion issues posit ive direct ion for f i l ing a charge sheet . If  t he 
same is carried out , t he writ  prayer becomes inef fect ive.  

             Hence, t here shal l  be int erim suspension of  Memo 
dat ed 25.11.2017,t i l l  t he next  dat e of  hearing.”  
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and the same is in force from its extension from t ime to t ime and from 

the above, the core of the issue raised in the writ  pet it ion is lack of 

j urisdict ion of the Superior Police Off icer to direct  the Invest igat ing 

Off icer in relat ion to the invest igat ion to f ile report  in a part icular form 

from his reappraisal of the invest igat ion material.   

 5. For that , before coming to the further discussion of facts, it  is 

relevant  to refer some of the provisions in the Act , 1989 amended by Act  

1 of 2016 and Rules made under the Act  in T.S.R.No.316(E), Minist ry of 

Welfare, dt .31.03.1995 published by gazet te of India Ext ra part -II 

Sect ion 3(i) referring to the powers conferred by Sect ion 23 of the Act  

33/ 1989 supra.  

 6. Sect ion 20 of the Act  speaks that  ‘ Save as ot herwise provided in 

t his Act , t he provisions of  t his Act  shal l  have ef fect  not wit hst anding anyt hing 

inconsist ent  t herewit h cont ained in any ot her law for t he t ime being in force 

or any cust om or usage or any inst rument  having ef fect  by virt ue of  any such 

law’ .  So far as the powers of the Special Court  concerned, there is no 

necessity of any discussion of the posit ion prior and subsequent  to the 

amended Act  from requirement  of commit tal earlier or now not  as the 

case may be and thus it  no way requires discussion.  

 7. Sect ions 4 and 5 CrPC from its combined reading speak that  all 

offences under any other law other than IPC shall be invest igated, 

enquired into, t ried and otherwise dealt  with according to the same 

provisions of the CrPC but  subj ect  to any enactment  for t ime being in 

force regulat ing the manner or place of invest igat ing, inquiring into, 

t rying or otherwise dealing with such offences and nothing contained in 

this Code shall,  in the absence of a special provisions to the cont rary, 

affect  any special or local law for t ime being in force, or any special 
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j urisdict ion or power conferred, or any special form of procedure 

prescribed, by any other law for the t ime being in force.  

 8. Before coming to the relevant  CrPC provisions, regarding the 

invest igat ion in answer issue raised in the writ  pet it ion, part icularly with 

reference to Sect ions 4 and 5 of the CrPC and Sect ion 20 of the Act  

33/ 89, it  is also necessary to refer Rule 7 of the Rules framed in 1995 

supra, which speaks as ‘ an of fence commit t ed under t he Act  shal l  be 

invest igat ed by a Pol ice Of f icer not  below t he rank of  Deput y Superint endent  

of  Pol ice. The Invest igat ing Of f icer,  shal l  be appoint ed by t he St at e 

Government  Direct or General  of  Pol ice/ Superint endent  of  Pol ice af t er t aking 

int o account  his past  experience, sense of  abil i t y and j ust ice t o perceive t he 

impl icat ions of  t he case and invest igat e it  along wit h right  l ines wit hin t he 

short est  possible t ime.  (2) The Invest igat ing Of f icer so appoint ed under sub-

rule(1) shal l  complet e t he invest igat ion on t op priorit y wit hin t hirt y days and 

submit  t he report  t o t he Superint endent  of  Pol ice, who in t urn wil l  

immediat ely forward t he report  t o t he Direct or General  of  Pol ice of  t he St at e 

Government . (3) The Home Secret ary and t he Social  Welfare Secret ary t o t he 

St at e Government , Direct or of  Prosecut ion/ t he Of f icer in-Charge of  

Prosecut ions and t he Direct or General  of  Pol ice shal l  review by t he end of  

every quart er t he posit ion of  al l  invest igat ions done by t he Invest igat ing 

Of f icer.   

 9. From this Rule-7, it  only speaks a review of every invest igat ion 

of every quarter and not  any power of the Superior Police Off icers like 

Superintendent  of Police or the Director General of  Police, as the case 

may be, who are the Superiors to the designated Invest igat ing Off icers of 

the cadre of Deputy Superintendent  of  Police in relat ion to the 

invest igat ion of the offences in any crime registered under the provisions 

of the Act  33 of 89.  Thereby for the powers of the Invest igat ing Off icer 
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save that  is not  specif ically provided in the Rules supra of 1995 one has 

to fall back to the provisions of CrPC(……..). 

 10. Right  f rom the regist rat ion of the FIR of cognizable offence 

u/ secs.154 to 156 CrPC and a non-cognizable offence, direct ion of the 

Court  u/ sec.155 CrPC besides the requirement  of the Case Diary to be 

maintained from that  stage by every Police Off icer making any 

invest igat ion of entering the day-to-day progress with submission of 

report  to the Magist rate Court  concerned Sect ions 156 to 158 to be read 

with Sect ion 173 CrPC are relevant , no doubt  to be read with sect ion 36 

CrPC. Now coming to these Sect ions, Sect ion 157 sub Sect ion-1 speaks as 

“ i f ,  f rom informat ion received or ot herwise, an of f icer in charge of  a 

pol ice st at ion has reason t o suspect  t he commission of  an of fence which 

he is empowered u/ sec.156 t o invest igat e, he shal l  fort hwit h send a 

report  of  t he same t o a Magist rat e empowered t o t ake cognizance of  

such of fence upon a pol ice report , shal l  proceed in person, or shal l  

deput e one of  his subordinat e of f icers not  being below such rank as t he 

St at e Government  may, by general  or special  order, prescribe in t his 

behal f  t o proceed, t o t he spot , t o invest igat e t he fact s and 

circumst ances of  t he case, and, if  necessary , t o t ake measures for t he 

discovery and arrest  of  t he of fender……….” .  Now coming to Sect ion 

173CrPC it  speaks from sub sect ion-1 as “ Every invest igat ion under t his 

Chapt er shal l  be complet ed wit hout  unnecessary delay” ,  from the very 

t it le of ‘ Report  of  police off icer on complet ion of invest igat ion’ .  

 11. Thus, the dist inct ion is to be noted from the combined 

reading of Sect ion 157(1) with its t it le and sub-Sect ion-1 of Sect ion 173;  

so far as Sect ion 157 speaks of reports to mean the reports of day-to-day 

progress to be maintained by entering in the Case Diary u/ sec.172 CrPC 

known as Part -1 Case Diary that  to be submit ted to the Court  in the form 
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of reports and thus after submission of such reports of day-to-day 

progress, f inal report  with sum and substance to be submit ted u/ sec.173 

Cr.P.C. that  is the reason how a f inal report  is to be submit ted stated in 

Sect ion 173 sub Sect ions 2 to 5 which are now not  required to be 

reproduced.  Here, thus keeping in view the dist inct ion between the 

reports and f inal report  as laid down supra if  one reads Sect ion 173 sub 

Sect ion 3, it  speaks that  where a superior off icer of police has been 

appointed u/ sec.158, the report  shall,  in any case in which the State 

Government  by general or special order so directs, be submit ted through 

that  off icer, and he may, pending orders of the Magist rate, direct  the 

off icer in charge of police stat ion to make further invest igat ion. No 

doubt  from reading of Sect ion 173 sub Sect ion 3, the superior off icer’ s 

power is to direct  further invest igat ion, leave about  Magist rate’ s power 

to accept  or rej ect  the report  or direct  further enquiry as contemplated 

u/ sec.159 and leave about  202 sub sect ion 2. Sect ion 173 sub Sect ion 8 

speaks that  nothing in this Sect ion shall be deemed to preclude further 

invest igat ion in respect  of the offence after report  under sub sect ion 2 

has been forwarded to the Magist rate (f inal report ) and where upon such 

invest igat ion, the off icer in charge of police stat ion obtains the further 

evidence, oral or documentary, he may forward to the Magist rate 

further report  or reports regarding such evidence in the form prescribed, 

and the provisions of sub Sect ions 2 to 6 shall,  as far as may be, applied 

in relat ion to such report  or reports as they applied in relat ion to report  

forwarded under sub sect ion 2. Here for the purpose of deciding the 

issue covered by the writ  pet it ion, there is no necessity but  for to refer 

to draw the dist inct ion between the power of the superior police off icer 

for further invest igat ion contemplated by Sect ion 173 sub sect ion 3 and 

power of the Magist rate for further invest igat ion contemplated by 
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sect ion 173 read with the other provisions referred supra and the power 

of further invest igat ion even after f il ing of f inal report  u/ sec.173(8) by 

the Invest igat ing Off icer concerned. The law is very clearly laid down by 

the Apex Court  in Vinay Tyagi vs Irshad Ali @ Deepak1 that  a Magist rate 

has no power to order to re-invest igate a case, but  for by the 

const itut ional Courts. Only the further invest igat ion, the Magist rate may 

direct  at  best  leave about  power of the police u/ sec.173 sub Sect ions 8 

supra. Needless to say in the case of  further invest igat ion from one f inal 

report  f iled u/ sec.173 sub Sect ions 2 to 6 before the Court  by the 

Invest igat ing Off icer an int imat ion to the Court  formally is required 

though not  direct ly a permission.  

 12. From this coming to Sect ion 36 CrPC which speaks on the 

powers of the superior off icer of police that  the police off icer superior in 

rank to the off icer in charge of a police stat ion may exercise the same 

powers, throughout  the local area to which they are appointed, as may 

be exercised by such off icer within the limits of his stat ion.  

 13. On the scope of the power of the superior off icer to exercise 

the same powers of the Invest igat ing Off icer, law is fairly set t led at  

least  from the expression of the Apex Court  in State of Bihar Vs. J.A.C. 

Saldanha2  that  is also quoted with approval in subsequent  expression in 

State of AP Vs. A.S. Peter3 by referring to Sect ion 36 with Sect ion 173 

sub Sect ions 3 and 8 CrPC and the very wording therein is very  clear of 

the superior off icer may exercise same powers of the Invest igat ing 

Off icer.  

                                                 
1 (2013) AIR SCW 220 
2
 (1980) 1 SCC  554 

3  (2008) 2 SCC 383 
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 14. From this, coming to the facts before coming to Sect ion 178 

sub Sect ion 2 CrPC, the DSP-the IO in the case on hand in 

Cr.No.107/ 2017, addressed to the DIG of Police, Kurnool, the superior 

off icer referred in Rule 7 of the Rules of 1995 has to be designated from 

the provisions of Cr.P.C. also supra ment ioned that  after invest igat ion, 

the Spl.Public Prosecutor of the special Court  at  Kurnool issued legal 

opinion stat ing that  as seen from the statements of the L.Ws. 1 to 17, it  

is not  a f it  case to charge since there is no substant ial evidence to prove 

the guilt  of  the alleged accused in this case and further the Invest igat ing 

Off icer is advised to refer the case as false with due consultat ion of 

superior off icers. It  refers to the RC No.327 dt .03.05.2017 of the SP 

Kurnool from the DSP request  to accord permission to refer the case as 

false in f il ing the f inal report  to that  effect  u/ sec.173 CrPC what  the 

learned Spl. Public Prosecutor ment ioned reproduced is there is no 

substant ial evidence to prove the guilt .  In fact , the substant ial evidence 

arise during t rial only but  what  is to be considered is prima facie 

material of  accusat ion for taking cognizance and framing of the charge if  

any and in the substant ial evidence leave about  no necessity of 

assessment  of the case ends in acquit tal or convict ion for such an 

opinion given by the so called Spl.Public Prosecutor that  is referred in 

referring the case as false. It  is on perusal of the said report  running in 5 

pages referred in the writ  pet it ion as Ex.P10, the R.3-the SP whose 

reference ment ioned in the said DSP report  to the DIG of Police, on 

04.10.2017, by the let ter to the SP, dt .25.11.2017 referred as Ex.P.11 in 

the Writ  Pet it ion ment ioned that  in the reference cited by the DSP 

supra, the proposals submit ted by him to  refer the case as ‘ false’  and 

the memo further contained that  on perusal of the CD f ile (as provided 

by Sect ion 172 CrPC), the lapses that  were not iced in the sect ion 161 (3) 
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CPC statements, the L.Ws.2 to 8 are support ing the version of the FIR 

and statements of L.W.1(Defacto-complainant ) on the basis of the 

evidence of the complainant  and 7 other witnesses loose reference as 

evidence (in stead of statement  containing the facts) are in support  of  

the FIR, the DSP, SC/ ST Cell-1 Kurnool, was directed to f ile charge sheet  

in the concerned Court . Hence returned the C.D. f ile to carryout  the 

inst ruct ions and report  compliance and asked to acknowledge the 

receipt  of Memo. 

15. It  is the same now impugned in the content ion of the writ  

pet it ioner of R.3-the SP is superior police off icer including u/ sec.36 CrPC 

in his exercising the same powers as that  of the Invest igat ing Off icer 

may at  best  conduct  further invest igat ion or verify the invest igat ion and 

f ile chargesheet  and has no power to direct  the R.4-DSP to f ile 

chargesheet . In fact  Sect ion 36 CrPC clearly speaks the superior police 

off icer may exercise the same powers as may be exercised by such 

off icer within the limits of his police stat ion. Here, it  is to be kept  in 

mind the dist inct ion between the f inal report  and the reports as referred 

in Sect ion 173 and 157 CrPC respect ively. It  is the legal opinion obtained 

after complet ion of the invest igat ion by R.4-the DSP as the Special 

Invest igat ing Off icer and from the legal opinion of the Special Public 

Prosecutor, sought  permission to refer the case as ‘ false’  and the 

superior police off icer having verif ied u/ sec.36CrPC directed to f ie 

chargesheet  from the prima facie material and its verif icat ion, it  cannot  

be called verif icat ion as it  is not  an invest igat ion much less it  can be 

called as re-invest igat ion. It  is only verif icat ion as part  of the superior 

off icer’ s power of invest igat ion under that  guise can he direct  the DSP to 

f ile chargesheet  rather than himself  f il ing if  any as the issue raised 

concerned, from what  Sect ion 173 sub-sect ion 3 also asked to be read. In 
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fact , it  is here relevant  to refer what  Sect ion 158 CrPC part icularly sub 

Sect ion 2 of it  speaks. Sect ion 158CrPC speaks of “ Report  how 

submit t ed-1) Every report  sent  t o a Magist rat e under Sect ion157 shal l ,  

i f  t he St at e Government  so direct s, be submit t ed t hrough such superior 

of f icer of  Pol ice as t he St at e Government , by general  or special  order, 

appoint s in t his behal f ” .   Before coming to sub-Sect ion 2 of Sect ion 158 

CrPC, here on the factual mat rix, the R.4-DSP who is the Invest igat ing 

Off icer to f ile f inal report  before the Magist rate forwarded of the 

opinion as to refer the report  as false can be f iled or not  in his 

addressing to the R.2- the DIG of Police, Kurnool Range and the R.3-the 

SP, Kurnool by also referring to one of the references from the Superior 

Police Off icer-R.3-the SP of Police, Kurnool.  

 16. From this, leave about  no more discussion is required of Rule 

7 of the Rules, 1995, the AP Police Manual General Inst ruct ions, coming 

to Sub–Sect ion 2 of Sect ion 158 CrPC, it  clearly speaks the dut ies and 

powers of such superior off icers that  such superior off icer may give such 

inst ruct ions to the off icer in charge of police stat ion as he thinks f it ,  and 

shall after recording such inst ruct ions of such report , t ransmit  the same 

without  delay to the Magist rate.  It  is not  the issue of the second limb of 

Sect ion 158(2) of the Superior Off icer has to t ransmit  the same without  

delay to the Magist rate or pursuant  to the superior off icers inst ruct ions, 

the Invest igat ing Off icer has to t ransmit . It  is needless to say the 

superior of f icer also can t ransmit  within his power u/ sec.36 but  for to 

say from the combined reading of 36 with 173 CrPC of to inst ruct  the 

Invest igat ing Off icer himself  to t ransmit .  

 17. Now from sub Sect ion 2 f irst  limb of Sect ion 158 CrPC referred 

supra concerned, once the superior police off icer may give such 

inst ruct ions to the off icer in charge of police stat ion as he thinks f it ,  
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that  inst ruct ions enclosed from the verif icat ion to the CD of existence of 

prima facie material to f ile charge sheet  rather than f ile referred report , 

thereby there is nothing to f ind fault  with the impugned order of the 

R.3-the SP inst ruct ing the R.4-the DSP of Police to f ile charge sheet  from 

the existence of the invest igat ion material to show prima facie 

accusat ion to take cognizance by the Special Court  .  

 18. Having regard to the above and with these observat ions, the 

Writ  Pet it ion is disposed of rather than dismissal, however, it  will no 

way prej udice the right  of the accused after entered appearance from 

the summoning or on warrant , as the case may be, at  the post -

cognizance stage from supply of copies as contemplated by Sect ion 

207/ 208CrPC, to impugn said cognizance order by f il ing writ  pet it ion or 

quash pet it ion u/ s.227 of the Const itut ion of India or 282 CrPC as the 

case may be respect ively or before the same Court  for the procedure 

provides for hearing before the charges to f ile applicat ion for discharge 

if  at  all and argue the case of no material to take cognizance or to frame 

charge as the case may be.   

 19. Consequent ly, miscellaneous pet it ions, if  any, pending in this 

writ  pet it ion, shall stand closed.  

 

            _______________________ 
Dr. B. SIVA SANKARA RAO, J 

Date:24.04.2018 
 
Note: L.R.Copy to be marked.  
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