
HON’BLE THE CHIEF JUSTICE  

SRI THOTTATHIL B. RADHAKRISHNAN 

AND 

HON’BLE SRI JUSTICE S.V.BHATT 

  

WRIT APPEAL No.1359 OF 2016 

JUDGMENT: (Per the Hon’b le Sri Justic e S.V.Bha tt)  
 

 

 Heard  Mr.Deepak Bha ttac harjee and  Mr.P.Sri Raghuram, 

lea rned  senior c ounsel for the parties. 

 

2. Respondents in W.P.No.40993 of 2014 a re the appellants herein. 

The appea l a rises from the order da ted  26.04.2016 in W.P.No.40993 of 

2014.  The parties a re referred  as a rrayed  in the writ petition. 

 

3.  The order under appea l c onsidered  und isputed  and  admitted  

c irc umstanc es, noted  viola tion of p rinc ip les of na tura l justic e and   

the devia tion of Marketing  Disc ip line Guidelines (MDG) and  therefor 

has set aside termina tion order Ref: No.APSO/ R/ RR/ 11 da ted  

12.12.2014 made by the respondents.  The lea rned  senior c ounsel 

have not d isputed  the narra tion of c irc umstanc es in the order under 

appea l.  In other words, the appellants/ respondents in writ petition 

assa il the order under appea l on lega l g rounds.  Therefore, we refer to 

the c irc umstanc es in b rief before c onsidering  the grounds ra ised  

aga inst the order under appea l.   The c irc umstanc es a re sta ted  thus: 

 On 13.03.2013, the respondents appointed  the writ petitioner, 

under Kisan Seva  Kendra  (KSK) c a tegory, as a  dea ler of reta il outlet 

identified  a t Edulabad  Village.  On 04.04.2013, the petitioner and  the 

respondents entered  into dea lership  agreement for vend ing the 

p roduc ts of respondents in the outlet estab lished  a t Edulabad  Village.  

Within a  short span from the c ommenc ement of dea lership , it is 
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averred  tha t the petitioner fac ed  a  few p rob lems with d ispensing  

units, c ertific a tion by lega l metrology etc .  Ac c ord ing to petitioner,  

the d iffic ulties were b rought to the notic e of respondents and   

the Lega l Metrology Department and  they were a ttended  by both.  

On 09.01.2014, the c omp la int of exc ess delivery of fuel during  

opera tions noted  in d ispensing units was a ttended  by (GVR) 

c onsultant in the p resenc e of the respondents and  the offic ers of 

Weights and  Measures, Lega l Metrology Department.  The c omp la int 

a ttendanc e c ertific a te was g iven and  the d ispensing units a t 

petitioner’s outlet were c ertified  to be c onfirming to the requirements 

of law.  On 04.02.2014, the Deputy Manager (RS), Hyderabad  RR-II 

c onduc ted  inspec tion of petitioner’s outlet and  rec orded  the 

following a lleged  irregula rities: 

   

 

 

 

 

 

 

 

 The 3rd  respondent, referring to inspec tion da ted  04.02.2014, 

issued  show c ause notic e da ted  24.02.2014 and  the opera tive portion 

of the show c ause notic e on whic h the exp lana tion was c a lled  for 

and  the enquiry c onduc ted  reads thus: 

The irregularity detected in 2(a) is a major irregularity (Refer Chapter 8   

Clause 8.3 (iv) 

 

3. Point no.2(b) is a case of major irregularity and to be read 

with clause No.5.1.12(v).  As per the provisions of the  

same, a dealer is required to maintain various records which 

include the following: (V) Selling licence, Explosive 

Sr. 
No. 

Observation Violation as 
per caluse 
No. of MDG 

2012 
1. Positive Stock variation beyond limits, 

MS 7363 Liters and HSD 1898 Liters 
5.1.11 

2. GVR DU with Sr.No.2013000812 was in 
use without calibration from 21.12.2014 
to 06.01.2014 

5.1.12 (v) 

3. Non provision of FREE AIR facility 5.1.14 
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licence and such other licenses which are needed for 

continued operation of the RO.  Absence of Weights & 

Measures calibration certificate in the interim period 

from 21.12.2013 to 06.01.2014 is a case of major 

irregularity. 

 
4. Irregularity mentioned in 2(c) is an instance of minor 

irregularity and to be read with clause no.8.4 (iii) of 

provisions of MDG 2012. 

 

 The petitioner, on 17.02.2014, rep lied  to the c harges of ma jor 

irregula rities whic h c aused  the issuanc e of show c ause notic e da ted  

04.02.2014.  While matter stood  thus, the 3rd  respondent on 04.07.2014 

referred  to show c ause notic e da ted  04.02.2014 and  rep ly da ted  

07.03.2014 and  c a lled  upon the petitioner to a ttend  the persona l 

hearing  sc heduled  on 11.07.2014 a t 03.00 pm in the c hambers of 

Exec utive Direc tor, A.P Sta te Offic e, Ind ian Oil Corpora tion Limited .   

As outc ome of the enquiry, the respondents through termina tion order 

Ref: No.APSO/ R/ RR/ 11 da ted  12.12.2014 termina ted  the dea lership  

agreement da ted  04.04.2013.  The termina tion order da ted  12.12.2014 

was c ha llenged  in W.P.No.40993 of 2014.   

 The petitioner c omp la ins aga inst the dec ision making  p roc ess of 

the respondents pursuant to show c ause notic e da ted   04.02.2014 and  

c ontends tha t show c ause notic e 04.02.2014 was issued  by trea ting  

the three irregula rities noted  in the inspec tion c onduc ted  on 

04.02.2014 as ma jor and  minor irregula rities.  Assuming without 

admitting  tha t these irregula rities a re estab lished  in the enquiry 

c onduc ted  by 2nd  and  3rd  respondents, the p roposed  punishment 

under MDG is not termina tion of dea lership  agreement.  The ma jor 

irregula rity does not c onc lude termina tion of dea lership  agreement 

exec uted  in favour of petitioner.  The show c ause notic e is issued  with 
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one spec ified  c onsequenc e and  sec ond ly though the c irc umstanc es 

do not warrant termina tion of dea lership  agreement, the dea lership  

agreement is termina ted  by trea ting  the irregula rities as c ritic a l 

irregula rities. 

 

4. The  respondents resisted  the writ petition firstly by c ontend ing 

tha t the writ petition under Artic le 226 of the Constitution of Ind ia  is not 

ma inta inab le, for the rela tionship  between the petitioner and  the  

respondents, under dea lership  agreement, is a  pure and  simp le 

c ommerc ia l c ontrac t; tha t even assuming without admitting  tha t the 

termina tion order da ted  12.12.2014 is untenab le in law and  fac t, the 

petitioner has a rb itra tion remedy and  third ly tha t the petitioner ought 

to have ava iled  the remedy of appea l as p rovided  by c lause 8.9 of 

the MDG. 

 

5. The lea rned  Sing le Judge has c onsidered  these ob jec tions 

ra ised  on the ma inta inab ility of writ petition and  fina lly held  tha t the 

issue of ma inta inab ility of writ, ava ilab le spec ified  remedy of appea l 

or ra ising  a rb itra l d ispute is no more res integra  by the dec isions of the 

Apex Court and  this Court.  For b revity, these c ita tions a re onc e aga in 

not referred  to.  In the ultima te ana lysis, the lea rned  Sing le Judge held  

tha t to exerc ise the jurisd ic tion of this Court under Artic le 226 of the 

Constitution of Ind ia , no absolute fetter is imposed  by these dec isions 

and , on the other hand , the writ Court is vested  with  d isc retion to be 

exerc ised  on c ase to c ase basis, and  does not refuse to enterta in the 

jurisd ic tion by referring  to the ava ilab ility of a  remedy before the 

Arb itra l Tribuna l;  the appella te authority or tha t the c onsidera tion of a   

writ p rayer involves d isputed  questions of fac t etc .  By hold ing  so, the 
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lea rned  Sing le Judge has p refac ed  his c onsidera tion by observing 

tha t there is no d isputed  question of fac t but wha t a rises for dec ision is 

the p roc edura l illega lity or denia l of p rotec tion a fforded  by the 

sa feguards in the MDG rendering  the termina tion order illega l, 

a rb itra ry etc .  Upon suc h c onsidera tion and  a fter taking  a  c autious 

view in c onsidering  the fac ts of the c ase, fo llowed  GORKA SECURITY 

SERVICES v. GOVERNMENT (NCT OF DELHI) AND OTHERS1 and  held  as 

follows: 

“12. In Gorkha Security Services case (supra 1), the Honourable 

Supreme Court held thus: 

 

“21. The central issue, however, pertains to the 

requirement of stating the action which is proposed to be 

taken. The fundamental purpose behind the serving of 

show-cause notice is to make the noticee understand the 

precise case set up against him which he has to meet. 

This would require the statement of imputations detailing 

out the alleged breaches and defaults he has committed, 

so that he gets an opportunity to rebut the same. Another 

requirement, according to us, is in the nature of action 

which is proposed to be taken for such a breach. That 

should also be stated so that the noticee is able to point 

out that proposed action is not warranted in the given 

case, even if the defaults/breaches complained of are not 

satisfactorily explained. When it comes to blacklisting, this 

requirement becomes all the more imperative, having 

regard to the fact that it is harshest possible action. 

 

22. The High Court has simply stated that the purpose of 

show-cause notice is primarily to enable the noticee to 

meet the grounds on which the action is proposed against 

him. No doubt, the High Court is justified to this extent. 

However, it is equally important to mention as to what 

would be the consequence if the noticee does not 

satisfactorily meet the grounds on which an action is 

proposed. To put it otherwise, we are of the opinion that 

in order to fulfil the requirements of principles of natural 

                                                 
1
 (2014) 9 SCC 105 
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justice, a show-cause notice should meet the following 

two requirements viz: 

(i) The material/grounds to be stated which according to 

the department necessitates an action; 

(ii) Particular penalty/action which is proposed to be 

taken. It is this second requirement which the High Court 

has failed to omit.” 

 
13.  Already petitioner suffered punishment of suspension of sales 

from the date of termination i.e., more than the period 

prescribed for major irregularity under clause 8.3 of MDG. The 

only punishment that can be imposed under clause 8.4 of MDG 

for minor irregularity is warning – cum – guidance letter in the 

first instance, which respondent – Corporation is entitled to 

issue”. 

 

Henc e, the writ appea l. 

 

6. The Corpora tion does not d ispute the c irc umstanc es whic h 

resulted  in issuing termina tion order da ted  12.12.2014.  But the very 

same c ontentions ra ised  before the writ Court a re reitera ted  by the 

c ounsel appearing  for the pa rties. The respondents rely on JOSHI 

TECHNOLOGIES INTERNATIONAL INC. v. UNION OF INDIA AND OTHERS2 c ase 

as well to c ontend  tha t the writ petition is not ma inta inab le.   The 

Corpora tion p rays for a llowing  the writ appea l.  

 

7. On the other hand , Mr. Sri Raghuram c ontends tha t the 

respondents/ Corpora tion ought to point out an illega lity, infirmity or 

irregula rity in the find ings rec orded  in the order under appea l.   

By referring  to the tota lity of admitted  c irc umstanc es, he c ontends 

tha t petitioner was appointed  as dea ler under Kisan Seva  Kendra  

c a tegory on 13.03.2013.  The ma jor irregula rities a re firstly not 

irregula rities in the sense tha t a  misc onduc t or an ac t of impropriety is 

c ommitted  by the petitioner, but the omissions a re on ac c ount of 

                                                 
2
 (2015)7 SCC 728 
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inexperienc e of a  kisan outlet dea ler in ma inta ining  the rec ords/  

ac c ounts.  The rec ords were not upda ted ; the positive stoc k va ria tion 

is notic ed  from suc h omissions.  He further c ontends tha t the MDG is a  

guideline fo llowed  in letter and  sp irit both by the petitioner and  the 

respondents/ Corpora tion. MDG c lassifies irregula rities depend ing 

upon their intensity, na ture of omission or c ommission in the c onduc t of 

a  dea ler, as c ritic a l ma jor and  minor irregula rities.  There is separa te 

c riteria  for g roup ing an omission or c ommission as c ritic a l, ma jor or 

minor irregula rities.  Further, sepa ra te p roc edure is p resc ribed  for 

taking  ac tion aga inst a  dea ler for one or the other irregula rity.  In the 

c ase on hand , the respondents/ Corpora tion from the c irc umstanc es 

rec orded  in the inspec tion da ted  04.02.2014 trea ted  the a lleged  

omissions or c ommissions as ma jor irregula rities.  The rep ly/ exp lana tion 

of the petitioner is g iven for the ma jor irregula rities.  The ma jor 

irregula rities do not result in termina tion of dea lership  even if the 

misc onduc t is p roved .  The punishment, in the c ase on hand , is  

issued  trea ting  the a lleged  c ommission or omission as c ritic a l 

irregula rity.  In other words, there is stepp ing up  the irregula rity from 

ma jor to c ritic a l, a fter the rep ly of petitioner is issued .  The c hange of 

g roup  is not informed  to petitioner till the passing  of termina tion order. 

Ac c ord ing to him, by following suc h p roc edure, the authorities have 

nega ted  the p roc edura l sa feguards assured  to a  dea ler in the MDG, 

thereby the ac tion was ta inted  as a rb itra ry, c ontra ry to p rinc ip les of 

na tura l justic e etc .   

 

8. Mr.Sri Raghuram does not d ispute the ra tio dec idend i of the 

Apex Court in Joshi Tec hnologies c ase, however, by referring  to the 
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lega l p rinc ip les la id  down in the above dec ision, he submits tha t there 

is no d isputed  fac t whic h needs ad jud ic a tion either by Appella te 

Authority or by the Arb itra l Tribuna l.  He fina lly c ontends tha t for the 

past four years, a  dea ler appointed  under Kisan Seva  Kendra  

c a tegory is out of business and  has suffered  grea t loss and  hardship  

and  p rays for d ismissing  the appea l. 

  

9. We have perused  the materia l, the judgment under appea l and  

noted  the submissions of the lea rned  senior c ounsel appearing  for the 

parties. 

 

10. The following point a rises for c onsidera tion: 

“ Whether the order under appea l in the pec ulia r and  

admitted  fac t situa tion warrants interferenc e of this 

Court under Clause 15 of Letters Pa tent?”   

 

11. The respondents/ Corpora tion is not d isputing  the ob liga tion on 

the part of the Corpora tion as well as dea ler to fo llow the dos and  

don’ ts p resc ribed  by the MDG.  The issue on hand  a rises under 

Chap ter 5 whic h dea ls with types of irregula rities and  their 

c lassific a tion.  The show c ause notic e refers to the following c lauses: 

5.1.11 STOCK VARIATION OF MS/HSD (Beyond Permissible limits)  FUEL 

  
Stock reconciliation should be carried out and variation, if any, 

established after taking into account the normal operational 

variation of 4 % of tank stock and after considering the following 

factors:  

i)  Evaporation/handling losses in MS as follows:  

 

 0.75% on quantity sold up to an annual average of 600 

KLs  

 0.60% on additional quantity beyond an annual average 

of 600 KLs.  

ii)  Handling losses in HSD as follows :  
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 0.25% on quantity sold up to an annual average of 600 

KLs  

 0.20% on additional quantity beyond an annual average 

of 600 KLs  

iii)  Shrinkage losses and Temperature variation losses on 

MS and HSD to be taken into account (only in those 

cases/locations where and when the Shrinkage 

Allowance/TVA is applicable) (Annexure – 8, 9, 10)  

 
In case of positive stock variation beyond permissible limits, 

samples will be drawn and sent to laboratory for testing. Sales 

and supplies of all products to be suspended immediately. 

Study to be carried out to identify the reasons for stock 

variation. If the sample passes but some other irregularity like 

unauthorized purchase etc. is established action to be taken 

accordingly. However, if the sample fails, action in line with that 

of adulteration will be initiated.  

 

In case of Negative stock variation and in the absence of any 

other irregularity the permissible limit be considered up to 4% 

as specified above and samples will be drawn and sent for 

testing. In case the negative stock variation is beyond 

permissible limits sales & supplies to the retail outlet will 

continue during the investigation period. Explanation of the 

dealer to be called. Supply to be immediately suspended in 

case explanation of the dealer not found satisfactory.  

 
 

5.1.12 NON-MAINTENANCE OF SPECIFIED RECORDS  

Dealers are required to maintain various records including the 

following. Non-maintenance of below mentioned records will be 

treated as an irregularity.  

i.  Daily sales register of OMC & Density register for 

current and previous financial years.  

ii.  Pump maintenance records for current and previous 

financial years.  

iii. Inspection record for previous five years  

iv. Purchase Invoices & sales bills for the current and 

previous financial years  

v. Selling license, Explosives License and such other 

licenses which are needed for continued operation of the 

RO  

vi. Any other record as specified by OMCs in writing. 
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12. Chap ter 8 of the MDG dea ls with ac tion to be taken by OMC 

under the Marketing  Disc ip line Guidelines.  The purpose of exc erp ting  

these c lauses is to sta te the MDG a ims a t elimina tion of a rb itra ry use of 

d isc retion in c lassifying  an omission as c ritic a l, ma jor or minor 

irregula rity.  In other words, the moment an omission or c ommission 

fa lling  under an illustra tion, tha t illustra tion immed ia tely a ttrac ts the 

app lic ab le irregula rity as the c ase may be.  The a rguments addressed  

a re on substantia l devia tion in adhering  to app lic ab le sa feguards.    

We exc erp t the c lauses for immed ia te apprec ia tion. 

 For our purpose, the following c lauses a re exc erp ted : 

8.2 Critical Irregularities: The following irregularities are 

classified as critical irregularities:  

i.  Adulteration of MS/HSD (5.1.1)  

ii.  Seals of the metering unit found tampered in the 

  dispensing pumps.{5.1.2 (b)}  

iii.  Totalizer seal of dispensing unit tampered or 

deliberately making the totalizer non functional or 

not reporting to the company if totalizer is not 

working. (5.1.3 read with 5.1.2)  

iv.  Additional/Unauthorized fittings and gears inside 

the dispensing units/tampering with dispensing 

units. (5.1.4)  

v.  Unauthorized storage facilities (5.1.5)  

vi.  Unauthorized purchase/sales of products. (5.1.6)  

vii.  Tank lorry carrying unauthorized product found 

under decantation at the RO (5.1.7)  

Action: Termination at the FIRST instance will be imposed for 

     the above irregularities.  

 
8.3 Major Irregularities: The following irregularities are 

classified as major irregularities:  

i.  Refusal by the dealer to allow drawl of samples/ 

carry out inspections. (5.1.8)  

ii.  Non availability of reference density at the time 

of inspection. (5.1.9)  
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iii.  Selling of normal MS/HSD as branded fuels. 

(5.1.10)  

iv.  Stock variation beyond permissible limits but 

sample passing quality tests. (5.1.11)  

v.  Non maintenance of records since last 

inspection. (5.1.12)  

vi.  Overcharging of MS/HSD/CNG/Auto LPG 

(5.1.13)  

vii. Dealer operating the automated RO in manual 

mode without authorization (5.1.16) 

Action:  Except in case of (iii): Suspension of sales and  

supplies for 15 days for the first irregularity, 30 days for the 

second irregularity, and a third offence would lead to 

termination of the dealership.  

  Action in case of (iii) above would be as under:- 

In the first instance OMC would impose a penalty of 

recovery of differential price since last inspection.  

Termination will be the action in case of 2nd instance. 

 
8.4 Minor Irregularities: The following irregularities are 

classified as minor irregularities:  

i. Short delivery with Weights & Measures 

Departments’ seals intact where the dealer has 

not informed the OMC of this defect. {5.1.2(a)}. 

ii. Non maintenance of specified records where 

records from last inspection are maintained but 

prior records are not available.(5.1.12)  

iii. Non provision of facilities like air, clean Toilet, 

Telephone and first aid box.(5.1.14.)  

iv. Miscellaneous. 

a)  Non display of authorized Retail Selling 

prices of MS / HSD / CNG / AUTO LPG. 

(5.1.15)  

b)  Non display of density, opening stock of 

the day, sticker ensuring Zero before 

delivery on dispensing unit, name of 

product on each nozzle of MPD, contact 

details of authorized persons to be 

contacted in case of Complaint / 

Grievance / Emergency. (5.1.17)  
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c)  Non maintenance of complaint book or 

not providing the same when demanded 

by the customer. (5.1.17)  

d)  Poor housekeeping.(5.1.17)  

e)  Driveway Salesmen at the ROs not in 

uniform/wearing badges (5.1.17) 

(One or more irregularity under the above category a, b, c, d or 

e will be considered as one irregularity only for the purpose of 

taking action). 

Action: (except in case of (i) above):- Warning-cum-guidance 

letter in the first instance, Rs. 10000/- per irregularity on second 

instance and Rs.25000/- per irregularity on third instance 

onwards.  

 

First instance: warning letter to be issued. 

Second instance within one year of 1st instance: Rs.10000/- per 

nozzle found delivering short. 

Third and subsequent instances within one year of 1st instance: 

Rs.25000/- per nozzle found delivering short.  

 

xxxxxxxxx 

xxxxxxxxx 

xxxxxxxxx 

 

8.5.6  In respect of all cases of irregularities, a show cause 

notice, within 30 days from the date of inspection will be 

issued to the dealer indicating all the irregularities. 

However, in case samples of MS/HSD were drawn 

during inspection then the show cause notice will be 

issued within 30 days of test results. The show cause 

notice should be issued along with all reports and other 

documents, etc. which forms the basis of the notice.  

xxxxxxxxx 

xxxxxxxxx 
 
8.6  In case of Critical irregularities leading to termination, 

the Head of the State office/Regional office/Zonal office 

of the concerned OMC or their nominee before 

recommending / approving the termination of dealership 

will provide a personal hearing to the signatories to the 

dealership or their nominee(s). However, if signatories to 

the dealership or their nominee (s) fail to attend the 

hearing on an appointed date, one more chance will be 
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given and after that the case may be processed ex parte 

based on available facts.  

 

13. It c an be sta ted  tha t one of the ma in ob jec ts of MDG is to have 

standard ize p roc edure for adherenc e both by OMCs and  dea lers in 

p rovid ing servic e from end  to end  and  ensure fa irness and  

transparenc y in the c onduc t of business between the OMCs and  the 

dea ler.  MDG is nothing but a  c ode of c onduc ting  business and  a  set 

of steps performed  by the stakeholders to make sure tha t the fa irness 

in ac tion is fulfilled .  MDG defines va rious c ommissions and  omissions as 

c ritic a l, ma jor and  minor irregula rities.  The b road  c lassific a tion is only 

to avoid  a rb itra riness and  ensure c erta inty in the c onduc t of business, 

inc lud ing imposition of punishment on the dea lers upon determina tion 

of a lleged  guilt as true.  The Corpora tion is entitled  to take ac tion for 

an a lleged  c ommission or omission, as c lassified  under one or the 

other irregula rity.  The Corpora tion a t the same time c annot obvia te 

the importanc e of sa feguards p rovided  by the MDG while ac tion is 

taken under the MDG.  The dec ision making p roc ess of respondents if 

tested  on these lines, the jurisd ic tion of this Court whether is a ttrac ted  

in a  pa rtic ula r fac t situa tion or not c an be dec ided .  We may for 

c onvenienc e refer to a  few of the orders relied  on by the writ 

petitioner on the ma inta inab ility of writ petition. 

 1. Order dated 29.04.2014 in W.P.No.13928 of 2014 

 2. Decision of this Court reported in UP. LAXMIKANTH RAO 

 AND  SONS v. UNION OF INDIA REP. BY ITS 

 SECRETARY, MINISTRY  OF PETROLEUM AND 

 OTHERS (2011 (3) ALT 221) 

3. Decision of this Court reported in K.A.K.BABU v. DEPOT 

MANAGER, APSRTC, MADHIRA BUS DEPOT, KHAMMAM 

DISTRICT AND ANOTHER (2011 (3) ALT 226) 
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4. Order dated 21.07.2011 of the Division Bench In W.A.No.318 

 of 2011 

5. Order dated 14.10.2011 in W.P.No.20350 of 2010 

6. Common order dated 06.02.2013 in W.P.Nos.12355 of 2007 & 

 W.P.No.11931 of 2009 

7. Judgment dated 24.04.2013 of the Division Bench in 

 W.A.No.517 of 2013 

8. Judgment dated 25.10.2013 of the Division Bench in 

 W.A.No.1595 of 2013 

9. Order dated 25.03.2014 in W.P.No.30227 of 2013 

10. Interim order dated 24.10.2014 in W.P.No.31962 of 2014 

11. Judgment dated 09.12.2014 of the Division Bench in 

 W.A.No.1506 of 2014 

 

14. The respondent Corpora tion does not d ispute the ob liga tion to 

adhere to the pa th p rovided  by the MDG.  The p roc edura l sa feguard , 

if is ignored  or vio la ted  by respondents, we a re of the view tha t suc h 

omission amounts to a rb itra ry exerc ise of power by respondents/  

Corpora tion.  In JOSHI TECHNOLOGIES c ase as rightly pointed  out by writ 

petitioner, the Apex Court has held  as follows: 

 “The position thus summarized in the aforesaid 

principles has to be understood in the context of discussion 

that preceded which we have pointed out above. As per this, 

no doubt, there is no absolute bar to the maintainability of the 

writ petition even in contractual matters or where there are 

disputed questions of fact or even when monetary claim is 

raised. At the same time, discretion lies with the High Court 

which under certain circumstances, it can refuse to exercise.  

It also follows that under the following circumstances, 

'normally', the Court would not exercise such a discretion: 

(a) the Court may not examine the issue unless the action has 

some public law character attached to it. 

(b) Whenever a particular mode of settlement of dispute is 

provided in the contract, the High Court would refuse to 

exercise its discretion under Article 226 of the Constitution and 
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relegate the party to the said made of settlement, particularly 

when settlement of disputes is to be resorted to through the 

means of arbitration. 

(c) If there are very serious disputed questions of fact which 

are of complex nature and require oral evidence for their 

determination. 

(d) Money claims per se particularly arising out of contractual 

obligations are normally not to be entertained except in 

exceptional circumstances”. 

Therefore, in the pec ulia r fac ts and  c irc umstanc es of this c ase, there is 

no d isputed  question of fac t or a  d ispute in the sense it is understood  

for invoking  the jurisd ic tion of Arb itra l Tribuna l.   

 

15. In the above bac kground , we advert to the c irc umstanc es of 

the c ase on hand .   The respondents/ Corpora tion issues show c ause 

notic e da ted  04.02.2014.  The show c ause notic e spec ific a lly refers to 

the a lleged  omissions or c ommissions as ma jor irregula rities.  The ac tion 

tha t c ould  be taken for ma jor irregula rities is c overed  by Clause 8.3 of 

the MDG.   On 07.03.2014, the petitioner has submitted  exp lana tion for 

the a lleged  omission or c ommission noted  in the inspec tion da ted  

04.02.2014 and  the sa id  omission or c ommission was trea ted  as ma jor 

irregula rity.  There is nothing on rec ord  to show, muc h less any effort is 

made in the appea l, to sa tisfy the Court tha t the respondents/  

Corpora tion c hanged  the c lassific a tion from ma jor to c ritic a l 

irregula rity, issued  addendum to the show c ause notic e da ted  

04.02.2014 or put the petitioner on notic e in any form.  Strangely, 

through letter da ted  04.07.2014, the respondents/ Corpora tion c a lled  

upon the petitioner to a ttend  the persona l hearing  sc heduled  to be 

held  on 07.03.2014.  We may hasten to add  tha t the opportunity of 
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hearing  a rises under MDG, if the p roposed  ac tion c omes under c ritic a l 

irregula rity.  Exc ep t c a lling  upon the petitioner to a ttend  the enquiry 

held  on 07.03.2014, the rec ord  does not further show when and  how 

the enquiry is stepped  up  from ma jor irregula rity to c ritic a l irregula rity.  

This is where the element of p rejud ic e to petitioner or lac k of fa irness in 

fo llowing the sa feguard  is tested . The notic e da ted  04.02.2014 does 

not inform tha t the respondents intend  to trea t the c ommission or 

omission noted  in inspec tion da ted  04.02.2014 as a  c ritic a l irregula rity.  

In this bac kground , we a re of the view tha t there a re no d isputed  

questions of fac t and  the very doc uments on whic h the respondents/  

Corpora tion c onduc ted  enquiry, we hold  by p la inly read ing them tha t 

the three ob jec tions ra ised  aga inst the ma inta inab ility of writ petition 

etc ., a re unsusta inab le and  a re ac c ord ing ly rejec ted .  The c ase is 

examined  and  c onsidered  purely on admitted  c irc umstanc es and  the 

effec t of vio la tion of MDG on the fina l order of termina tion. There is 

ha rd ly a  d ispute on the denia l of upgrada tion of irregula rity from 

ma jor to c ritic a l, notwithstand ing the respondents resist the writ on the 

ground  of ava ilab ility of appea l, a rb itra tion etc .  In these types of 

c ases, the Superior Courts a re weary of suc h p leas and  therefore the 

Superior Courts have to dec ide the question of ava ilab ility of jud ic ia l 

review under Artic le 226 of the Constitution of Ind ia  in fac ts and  

c irc umstanc es of a  c ase.    

  

16. We do not see error or manifest illega lity in the c onsidera tion of 

c irc umstanc es or exerc ise of d isc retion or jurisd ic tion of this Court 

under Artic le 226 of the Constitution of Ind ia  by the lea rned  Sing le 

Judge.  We may a lso note tha t the petitioner has done business for a  
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few months and  the petitioner a  dea ler under Kisan Seva  Kendra  

c a tegory is kep t out of business for four yea rs.   

 

17. For the above reasons, the writ appea l fa ils and  is, ac c ord ing ly, 

d ismissed .   No order as to c osts.   

 

 As a  sequel thereto, misc ellaneous petitions, if any, pend ing 

stand  c losed . 

 

__________________________________ 

THOTTATHIL B. RADHAKRISHNAN, CJ 

 
 

 
 

____________ 

                                            S.V.BHATT, J 
 

29th Oc tober, 2018 
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