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HON’ BLE DR. JUSTICE B. SIVA SANKARA RAO  

CRIMINAL PETITION No.12947 of 2018 

ORDER: 

 The Criminal Pet it ion is f iled by the 

pet it ioner/ complainant  under Sect ion 482 Cr.P.C. seeking to 

quash the order dated 27.11.2018 in Crl.MP.No.996 of 2018 in 

Crime No.25/ RCA-CR-II/ 2018 on the f ile of the First  Addit ional 

Special Judge for SPE & ACB Cases, City Civil Court ,  

Hyderabad. 

2.  The pet it ioner herein is the State, represented by the 

Inspector of Police Ant i Corrupt ion Bureau, City Range-II,  

Hyderabad, represent ing through Standing Counsel-cum-

Special Public Prosecutor, no other than complainant  in the 

above crime registered against  the respondent / accused 

Off icer, now under suspension. 

3.  The present  pet it ion is impugning the dismissal of the 

police custody sought  by the prosecut ion agency in 

Crl.MP.No.996 of 2018, by order, dated 27.11.2018.  Though 

elaborate arguments advanced by both sides in more than two 

sit t ings on either side support ing the order by the 

respondent / accused Off icer and impugning the order by the 

prosecut ion agency, in the present  case, it  is not  necessary to 

dwell into the factual merits without  answering the legal 

posit ion.  Hence, the present  order is confined to discuss the 
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legal posit ion and if  at  all there from required to go into the 

facts what  is already heard it  can be considered.   

4.  With the above observat ion, from the hearing, now 

coming to the very maintainabilit y of the present  pet it ion 

before this Court  from the impugnment  that  the order of 

dismissal of the police custody, though applicat ion f iled within 

f irst  15 days, no way ent it les the Court  by sit t ing against  that  

order if  at  all even otherwise on merits can grant  from the 

statutory bar contemplated by Sect ion 167(2) Cr.P.C. 

5.  In this regard, it  is necessary to reproduce Sect ion 167 

Cr.P.C. amended from t ime to t ime including by Amended Act  

5 of 2019, for more clarity.  

“ 167. Procedure when invest igat ion cannot  be completed in 
twenty four hours- 
(1) Whenever any person is arrested and detained in custody, and it  
appears that  the invest igat ion cannot  be completed within the 
period of twenty-four hours f ixed by sect ion 57, and there are 
grounds for believing that  the accusat ion or informat ion is well- 
founded, the off icer in charge of the police stat ion or the police 
off icer making the invest igat ion, if  he is not  below the rank of sub- 
inspector, shall forthwith t ransmit  to the nearest  Judicial 
Magist rate a copy of the ent ries in the diary hereinafter prescribed 
relat ing to the case, and shall at  the same t ime forward the 
accused to such Magist rate. 
(2) The Magist rate to whom an accused person is forwarded under 
this sect ion may, whether he has or has not  j urisdict ion to t ry the 
case, from t ime to t ime, authorise the detent ion of the accused in 
such custody as such Magist rate thinks f it ,  for a term not  exceeding 
f if teen days in the whole; and if  he has no j urisdict ion to t ry the 
case or commit  it  for t rial,  and considers further detent ion 
unnecessary, he may order the accused to be forwarded to a 
Magist rate having such j urisdict ion:  
         Provided that - 
[(a) 1 the Magist rate may authorise the detent ion of the accused 
person, otherwise than in the custody of the police, beyond the 
period of f if teen days; if  he is sat isf ied that  adequate grounds exist  
for doing so, but  no Magist rate shall authorise the detent ion of the 
accused person in custody under this paragraph for a total period 
exceeding,- 
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(i) ninety days, where the invest igat ion relates to an offence   
punishable with death, imprisonment  for life or  
imprisonment  for a term of not  less than ten years; 

(ii)sixty days, where the invest igat ion relates to any other    
offence,  

 
and, on the expiry of  the said period of ninety days, or sixty 

days, as the case may be, the accused person shall be released on 
bail if  he is prepared to and does furnish bail,  and every person 
released on bail under this sub- sect ion shall be deemed to be so 
released under the provisions of Chapter XXXIII for the purposes of 
that  Chapter;] 
[(b) no Magist rate shall authorise detent ion of the accused in 
custody of the police under this sect ion unless the accused is 
produced before him in person for the f irst  t ime and subsequent ly 
every t ime t il l the accused remains in the custody of the police, 
but  the Magist rate may extend further detent ion in j udicial custody 
on product ion of the accused either in person or through the 
medium of elect ronic video linkage.  ]  
(c) no Magist rate of the second class, not  specially empowered in 
this behalf  by the High Court , shall authorise detent ion in the 
custody of the police.   

 Explanat ion I.- For the avoidance of doubts, it  is hereby 
declared that , notwithstanding the expiry of the period specif ied in 
paragraph (a), the accused shall be detained in custody so long as 
he does not  furnish bail.  

 Explanat ion II.- If  any quest ion arises whether an accused 
person was produced before the Magist rate as required under 
clause (b), the product ion of the accused person may be proved by 
his signature on the order authorising detent ion or by the  order 
cert if ied by the Magist rate as to product ion of the accused person 
through the medium of elect ronic video linkage, as the case may 
be.] 

 [Provided further that  in case of a woman under eighteen 
years of age, the detent ion shall be authorized to be in the custody 
of a remand home or recognised social inst itut ion.] 

 
(2-A) 1 Notwithstanding anything contained in sub- sect ion (1) or 
sub- sect ion (2), the off icer in charge of the police stat ion or the 
police off icer making the invest igat ion, if  he is not  below the rank 
of a sub- inspector, may, where a Judicial Magist rate is not  
available, t ransmit  to the nearest  Execut ive Magist rate, on whom 
the powers of a Judicial Magist rate or Met ropolitan Magist rate have 
been conferred, a copy of the ent ry in the diary hereinafter 
prescribed relat ing to the case, and shall,  at  the same t ime, 
forward the accused to such Execut ive Magist rate, and thereupon 
such Execut ive Magist rate, may, for reasons to be recorded in 
writ ing, authorise the detent ion of the accused person in such 
custody as he may think f it  for a term not  exceeding seven days in 
the aggregate; and, on the expiry of the period of detent ion so 
authorised, the accused person shall be released on bail except  
where an order for further detent ion of the accused person has 
been made by a Magist rate competent  to make such order; and, 
where an order for such further detent ion is made, the period 
during which the accused person was detained in custody under the 
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orders made by an Execut ive Magist rate under this sub- sect ion, 
shall be taken into account  in comput ing the period specif ied in 
paragraph (a) of the proviso to sub- sect ion (2):  

Provided that  before the expiry of the period aforesaid, the 
Execut ive Magist rate shall t ransmit  to the nearest  Judicial 
Magist rate the records of the case together with a copy of the 
ent ries in the diary relat ing to the case which was t ransmit ted to 
him by the off icer in charge of the police stat ion or the police 
off icer making the invest igat ion, as the case may be.] 
 
(3) A Magist rate authorising under this sect ion detent ion in the 
custody of the police shall record his reasons for so doing. 
(4) Any Magist rate other than the Chief Judicial Magist rate making 
such order shall forward a copy of his order, with his reasons for 
making it ,  to the Chief Judicial Magist rate. 
(5) If  in any case t riable by a Magist rate as a summons- case, the 
invest igat ion is not  concluded within a period of six months from 
the date on which the accused was arrested, the Magist rate shall 
make an order stopping further invest igat ion into the offence 
unless the off icer making the invest igat ion sat isf ies the Magist rate 
that  for special reasons and in the interests of  j ust ice the 
cont inuat ion of the invest igat ion beyond the period of six months is 
necessary. 
(6) Where any order stopping further invest igat ion into an offence 
has been made under sub- sect ion (5), the Sessions Judge may, if  
he is sat isf ied, on an applicat ion made to him or otherwise, that  
further invest igat ion into the offence ought  to be made, vacate the 
order made under sub- sect ion (5) and direct  further invest igat ion 
to be made into the offence subj ect  to such direct ions with regard 
to bail and other mat ters as he may specify. 

 
 

6.  From the above, so far as Sect ion 167(2) proviso (b) 

Cr.P.C concerned, it  is nothing new to reiterat ion of  

A.P.Amendment  covered by A.P.Act  31 of 2001 w.e.f .  

06.12.2000 in it s saying the accused for taking to j udicial 

custody must  be produced in person by complying with 

mandate of Sect ion 57 as contemplated by Sect ion 167(1) and 

after the f irst  product ion for remand extension accused need 

not  be produced personally as it  can be even by elect ronic 

video linkage facilit y.  Thereby, now the issue conf ines for the 

case on hand to the scope of Sect ion 167(2) proviso (a) Cr.P.C.   
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7.  From what  Sect ion 167(2) proviso (a) Cr.P.C reproduced 

no way requires repet it ion reads is the f irst  remand or 

subsequent  remand pending invest igat ion by the learned 

Magist rate before whom produced other than before 

cognizance Magist rate shall not  exceed 15 days (not  maximum 

14 or 15 days) whether it  is the Execut ive Magist rate before 

whom the accused was produced it  must  be for 7 days and 

thereafter to produce before the concerned Magist rate even 

that  the f irst  7 days also to be taken into considerat ion.  It  is 

with reference to Sect ion 167(2) Cr.P.C. from the use of the 

words such custody as Magist rate thinks f it ,  for a remand not  

exceeding 15 days in the whole, what  the proviso (a)(ii) of 

sub-sect ion 167(2) speaks further is the Magist rate may 

authorize the detent ion of the accused other than in police 

custody beyond the period of 15 days that  too if  specif ied that  

adequate grounds exist  for so doing.  It  also clarif ies by the 

proviso (a) to Sect ion 167(2) Cr.P.C from what  is wording used 

in Sect ion 167(2) Cr.P.C was police custody must  be if  at  all 

within f irst  15 days from the t ime of acceptance of the 

accused to j udicial remand. There even after j udicial remand 

of f irst  maximum 15 days in between any applicat ion for 

police custody f iled, it  can be considered to grant .  No doubt  

if  the applicat ion for police custody f iled within t ime and once 

Magist rate not  chosen to grant  police custody and in the 
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meant ime 15 days expired, whether impugning that  order any 

superior court  can grant  police custody even facts ent it l ing 

police custody is the pert inent  quest ion herein from the above 

to answer.   

8.  In this regard six expressions of the Apex Court  are 

mainly relevant .  Before coming to the principle laid down in 

the expressions, a perusal of Sect ions 436, 437, 438 and 439 

Cr.P.C. there is no prohibit ion for police custody to grant  even 

accused in a bailable case was released on bail forthwith on 

product ion without  even applicat ion as what  is specif ically 

provided in Sect ion 167(2) Cr.P.C. and its proviso (a) no way 

cont rolled by the chapter covering the police part icularly 

sect ions 436 to 439 Cr.P.C.  What  all sect ion 437 Cr.P.C 

clarif ied in regard to test  ident if icat ion proceedings for 

ident if icat ion of any suspect  by any witness that  is not  a bar 

for grant  of bail is not  even specif ically wording so far as 

police custody is concerned for clarif icat ion sake from 

arguments advanced by both sides touching those aspects 

also. 

9.  It  is, in this context  it  is necessary to refer the 

Const itut ion Bench expression of the Apex Court  in Gurubaksh 

Singh Sibbia v. State of Punj ab1 and in the end port ion of 

j udgment  as part  of 7 guidelines laid down by guideline (v) 

                                       
1 1980 AIR 1632, 1980 SCR (3) 383 
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dealt  with the bar for grant  of ant icipatory bail,  in case, 

where police custody of the accused is required for the f irst  

15 days from the accused produced before the Magist rate for 

acceptance of the remand to take to j udicial custody which 

includes grant ing of interchangeable police custody also at  the 

cost  of repet it ion only within that  period. For more clarity, 

the said guidelines read as follows: 

(1)   The  power  under  Sect ion  438,  Criminal Procedure  
Code, is  of  an  ext ra-ordinary character and  must  be 
exercised sparingly in except ional cases only. 

(2) Neither Sect ion  438 nor any other provision of the 
Code authorises the grant  of blanket  ant icipatory  bail  
for offences not  yet  commit ted or  with regard  to 
accusat ions not  so far levelled. 

      (3)  The said power is not  unguided or uncanalised   but   all   
the  limitat ions  imposed  in  the preceding 
Sect ion  437, are  implicit  therein and must  be read into 
Sect ion 438. 

       (4) In addit ion  to the limitat ions ment ioned in Sect ion 437,  
the pet it ioner  must  make out  a special case for the 
exercise of the power to  grant  ant icipatory bail.  

       (5) Where a legit imate case for the remand of the       
offender to  the police custody under Sect ion 167(2) can  
be made  out  by the invest igat ing agency  or   a  
reasonable  claim  to  secure       incriminat ing   
material   from  informat ion likely to be received from 
the offender under Sect ion 27  of the  Evidence Act  can 
be made       out , the  power under  Sect ion 438 
should not  be exercised. 

        (6) The discret ion under Sect ion  438 cannot  be       
exercised with  regard to offences punishable with 
death  or imprisonment   for life  unless the Court   at  
that   very stage  is  sat isf ied       that  such  a charge  
appears to be false  or groundless. 

         (7) The larger  interest  of  the public and State demand that   
in serious cases like  economic offences involving  
blatant  corrupt ion at  the higher rungs  of the  execut ive 
and polit ical power, the  discret ion under  Sect ion 438  
of the Code should not  be exercised; and 

        (8)   Mere general allegat ions of mala f ides in the pet it ion 
are  inadequate. The  court  must   be sat isf ied on  
materials before  it   that  the allegat ions of mala f ides 
are substant ial and the  accusat ion appears  to  be  
false and  groundless. 
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10.  From this, now coming to the land mark expression of 

the Apex Court  it  clarif ies by interpret ing Sect ion 167(2) 

Cr.P.C of police custody must  be if  at  all facts ent it led to be 

granted is within the f irst  15 days from accused produced and 

accepted the remand to take to j udicial custody to grant .  The 

expression in Cent ral Bureau of Invest igat ion, Special 

Invest igat ion Cell-I,  New Delhi v. Anupam J. Kuklarni2  by 

the two Judge Bench of the Apex Court  is very clear that  the 

total period of remand to police or j udicial custody shall be at  

init ial 15 days, either by single order or several orders of 

j udicial Magist rate or 7 days by order or orders of Execut ive 

Magist rate as the case may be and in the case the accused 

init ially produced before the Execut ive Magist rate as 

remanded to j udicial custody for 7 days in the f irst  remand 

before j udicial custody by the j udicial Magist rate that  7 days 

in comput ing 15 days not  to be excluded is clearly laid down. 

It  is observed that  the 1st period of detent ion shall be 

computed from the date of order of init ial remand by 

Execut ive Magist rate or j udicial Magist rate as the case may be 

and after expiry of period of f irst  15 days of custody, further 

remand for 90/ 60 days under sub-sect ion (2) of Sect ion 167 

Cr.P.C only to be in j udicial custody.  It  is, however, clarif ied 

that  too, in connect ion with a dif ferent  offence alleged 

                                       
2 1992 (3) SCC 141 
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against  some accused in any other case, there can again be an 

order of remand to police custody.  If  the invest igat ion 

remains incomplete even af ter expiry of 90/ 60 days of 

custody, accused shall be released on bail.    

11.  In this context , it  is also necessary to refer Sect ion 57 

Cr.P.C. which says no police off icer, who arrested the accused 

shall detain custody a person arrested without  warrant  for a 

longer period other than under all the circumstances of the 

case is reasonable and said period shall not , in the absence of 

a special order of a Magist rate under Sect ion 167 Cr.P.C, 

exceed 24 hours exclusive of the t ime necessary for the 

j ourney from the place of arrest  from the Magist rate court .   It  

is also necessary to refer in this context  Sect ion 169 Cr.P.C 

which says if  upon an invest igat ion under this chapter it  

appears to the in-charge off icer of the police stat ion that  

there is no suff icient  evidence or reasonable ground of 

suspension to j ust ify for forwarding of the accused to a 

Magist rate, such off icer shall,  if  such person is in custody 

release him of his execut ing a bond, with or without  suret ies, 

such off icer may direct , to appear, and if  and when so 

required, before a Magist rate empowered to take cognizance 

of the offence on a police report ,  and to t ry accused or 

commit  him for t rial.   
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12.  In this context  coming to Sect ion 41-A Cr.P.C. the 

procedure contemplated is provided for offences punishable 

for 7 years and below by giving of  not ice of appearance before 

the police off icer and in case of failure to comply or where it  

is essent ial and lawful to arrest  by ment ioning can arises 

despite complied with the not ice.  It  is needful to say, in this 

context , the police off icer,  in a bailable offence shall release 

the accused and in case accused failed to produce the 

solvency shall submit  the accused to j udicial custody before 

the Magist rate concerned.  The remand report  invariably must  

ment ion that  despite in a bailable offence, accused informed 

of his right  to bail and to produce solvency failed to produce 

solvency thereby could not  be released and essent ial from the 

t ime st ipulated in Sect ion 57 expires to take him to j udicial 

custody from the prima facie accusat ion for arrest  and 

product ion and otherwise only compliance of Sect ion 169 

Cr.P.C. is suff ice with no need of arrest  leave about  the 

compliance of Sect ion 41-A Cr.P.C for the offence punishable 

upto 7 years. No more discussion is required on the scope of 

law in this regard before coming further of the six 

proposit ions right  from Anupam J. Kuklarni (supra). 

13.  In Anupam J. Kuklarni (supra) referring to the earlier 

expression of the Apex Court  in Chagant i Satyanarayana v. 
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State of A.P.3,  Natabar Parida v. State of Orissa4,  the 

dist inct ion between Sect ions 167 and 309 Cr.P.C was well 

drawn and in comput ing the period of 60/ 90 days, one day to 

be excluded as provided in the General Clauses Act .  No 

doubt , it  was taken care of by amendment  in Sect ion 167 

Cr.P.C subsequent ly and it  is observed that  after the expiry of 

the f irst  period of 15 days the further remand during the 

period of invest igat ion can only be in j udicial custody.  Police 

Custody if  found necessary can be ordered only during the 

f irst  period of 15 days.  If  a further interrogat ion is necessary 

after the expiry of the period of f irst  15 days there is no bar 

for interrogat ing the accused who is in j udicial custody during 

the periods of 90 days or 60 days.  The detent ion in police 

custody is generally disfavoured by law.  The whole scheme 

underlying Sect ion 167 Cr.P.C is intended to limit  the period 

of police custody in order to protect  the accused from the 

methods which may be adopted by some overzealous and 

unscrupulous police off icers.  For more clarity paras 12 to 15 

of Anupam J. Kuklarni (supra) are reproduced hereunder: 

“ 12. As the points considered above have an important  
bearing in discharge of the day-to-day magisterial powers 
contemplated under Sect ion 167(2), we think it  appropriate to sum 
up brief ly our conclusions as under :  

13.  Whenever any person is arrested under Sect ion 57 
Cr.P.C. he should be produced before the nearest  Magist rate within 

                                       
3 1986(3) SCC 141 
4 1975(2) SCC 220 
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24 hours as ment ioned therein. Such Magist rate may or may not  
have j urisdict ion to t ry the case. If  Judicial Magist rate is not  
available, the police off icer may t ransmit  the arrested accused to 
the nearest  Execut ive Magist rate on whom the j udicial powers have 
been conferred. The Judicial Magist rate can in the f irst  instance 
authorise the detent ion of the accused in such custody i.e. either 
police or j udicial from t ime to t ime but  the total period of 
detent ion cannot  exceed f if teen day in the whole. Within this 
period of f if teen days there can be more than one order changing 
the nature of such custody either from police to j udicial or vice-
versa. If  the arrested accused is produced before the Execut ive 
Magist rate he is empowered to authorise the detent ion in such 
custody either police or j udicial only for a week, in the same 
manner namely by one or more orders but  after one week he should 
t ransmit  him to the nearest  Judicial Magist rate along with the 
records. When the arrested accused is so t ransmit ted the Judicial 
Magist rate, for the remaining period, that  is to say excluding one 
week or the number of days of detent ion ordered by the Execut ive 
Magist rate, may authorise further detent ion within that  period of 
f irst  f if teen days to such custody either police or j udicial.  After the 
expiry of the f irst  period of f if t een days the further remand during 
the period o;f  invest igat ion can only be in j udicial custody. There 
cannot  be any detent ion in the police custody after the expiry of 
f irst  f if teen days even in a case where some more offences either 
serious or otherwise commit ted by him in the same t ransact ion 
come to light  at  a later stage. But  this bar does not  apply if  the 
same arrested accused is involved in a dif ferent  case arising out  of 
a dif ferent  t ransact ion. Even if  he is in j udicial custody in 
connect ion with the invest igat ion of the earlier case he can 
formally be arrested regarding his involvement  in the dif ferent  case 
and associate him with the invest igat ion of that  other case and the 
Magist rate can act  as provided under Sect ion 167(2) and the proviso 
and can remand him to such custody as ment ioned therein during 
the f irst  period of f if teen days and thereafter in accordance with 
the proviso as discussed above. If  the invest igat ion is not  
completed within the period of ninety days or sixty days then the 
accused has to be released on bail as provided under the proviso to 
Sect ion 167(2). The period of ninety days or sixty days has to be 
computed from the date of detent ion as per the orders of the 
Magist rate and not  from the date of arrest  by the police. 
Consequent ly the f irst  period of f if teen days ment ioned in Sect ion 
167(2) has to be computed from the date of such detent ion and 
after the expiry of the period of f irst  f if teen days it  should be only 
j udicial custody.  

14.  We may, however, in the end clarify that  the posit ion of 
law stated above applies to Sect ion 167 as it  stands in the Code. If  
there are any State amendments enlarging the periods of 
detent ion, dif ferent  considerat ion may arise on the basis of the 
language employed in those amendments.  

15.  The appeals are accordingly dismissed.”  
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14.  No doubt , what  was clarif ied in para-14 supra is 

interpretat ion of Sect ion 167 Cr.P.C. by clarifying the posit ion 

of law of the Sect ion as it  stands as on that  day. 

15.  There is nothing from the amendment  t il l 2009 covered 

by Sect ion 167 Cr.P.C reproduced init ially to say police 

custody can be given beyond f irst  15 days period of remand.   

16.  From this coming to the next  expression which is of the 

three-Judge Bench of the Apex Court  in Kosanapau Ramreddy 

v. State of A.P.5,  it  was observed part icularly at  para-2 that  

legalit y of the order dated 03.06.1992 made by the 

Designated Court  direct ing accused person, Ashok Reddy, who 

is facing accusat ion under the Terrorists and Disrupt ive 

Act ivit ies (Prevent ion) Act , 1987 (for short  ‘ TADA Act ’ ),  under 

invest igat ion, be handed over from j udicial custody to police 

custody for a period of 3 days for purposes of invest igat ion of 

the case assailed and came in quest ion.  There the learned 

Magist rate, before whom accused init ially produced for 

detent ion ordered to j udicial custody of him. Thereafter an 

applicat ion made before the Designated Court  for police 

custody for the purpose of invest igat ion. It  is not  disputed 

that  the impugned order made by the Designated Court  was 

well within 60 days by virtue of the specif ic wording of 

Sect ion 20 of the TADA Act , which is a special law when 
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compared to the general law under Sect ion 167(2) Cr.P.C of 

15 days to be read as 60 days within which, police custody can 

be granted.  In para-4 of the order it  is observed that  a person 

held in j udicial custody could, if  circumstances j ust ify, be 

t ransferred to police custody or viceversa within 15 days 

under Sect ion 167(2) Cr.P.C equally to 60 days under Sect ion 

20 of the TADA Act  cannot  be disputed.  There must  of course, 

be suff icient  grounds for such a change of custody.  It  is there 

from referring to the case on hand observed from the nature 

of offence and stage of invest igat ions it  cannot  be said that  

grounds for such custody do not  exist .    

17.  Even three-Judge Bench expression is crystal clear that  a 

case under Sect ion 20 of the TADA Act  of police custody can 

be granted within 60 days by also referring to Sect ion 167(2) 

Cr.P.C of the police custody can be granted only in the init ial 

period of remand or subsequent ly only within the f irst  15 

days.  Though Anupam J. Kuklarni (supra) not  referred by the 

three-Judge Bench expression, the principle laid down is one 

and the same.  

18.  Coming to another three-Judge Bench expression of the 

Apex Court  in Budh Singh v. State of Punj ab6 where Anupam 

J. Kuklarni (supra) placed reliance by the Const itut ion Bench.  

On facts, after dismissal of the ant icipatory bail applicat ion of 
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the accused by order dated 20.01.1999 in Crime No.43 of 1999 

dated 04.05.1999 from surrender of the accused before the 

Chief Judicial Magist rate by remand order dated 23.12.1999 

remanded to j udicial custody and it  is, while in j udicial 

custody by post ing the mat ter to 02.01.2000, a request  was 

made by the prosecut ion agency/ invest igat ing agency on 

02.01.2000 for grant  of police custody.  One day police 

custody was granted by the learned Chief Judicial Magist rate 

and another one day also extended from 03.01.2000 to 

04.01.2000.  It  is, to say from 02.01.2000 to 03.01.2000 and 

again cont inuat ion of police custody for another day t il l  

04.01.2000, on 04.01.2000 the invest igat ing off icer made 

another applicat ion seeking further police remand for a period 

of 7 days. The learned Judicial First  Class Magist rate declined 

the request  of further police remand and remanded him to 

j udicial custody t il l 18.01.2000.  From 23.12.1999, the f irst  15 

days expired on 04.01.2000.  Aggrieved by the dismissal of the 

further police custody by the impugned order dated 

04.01.2000, on the last  day of f irst  15 days though init ially for 

two days given as referred supra, impugned the said order of 

the Magist rate, a revision was unsuccessfully made before the 

learned Sessions Judge vide dismissal order dated 17.01.2000 

and again, the invest igat ing agency moved the High Court  

invoking Sect ion 482 Cr.P.C.  It  is where the single-Judge of 
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the High Court  of  Punj ab and Haryana directed the Judicial 

First  Class Magist rate, Ludhiana, to grant  police custody for a 

further period of 7 days.  It  is, in the factual scenario when 

the mat ter impugning the correctness and legalit y of the 

order of the High Court  came before the Apex Court , the Apex 

Court  observed in para-5 as follows: 

“ 5. In the face of facts, as not iced above, the order of the learned 
Judicial Magist rate, dated 4.1.2000, in our opinion, did not  require 
any interference. The man date of Sect ion 167 Criminal Procedure 
Code, 1973 postulates that  there cannot  be any detent ion in police 
custody, af ter the expiry of the f irst  15 days, so far as an accused is 
concerned. That  period of 15 days had in this case admit tedly 
expired on 4.1.2000. The impugned order of the High Court  violates 
the statutory provisions contained in Sect ion 167 Cr.P.C. Since it  
authorises police remand for a period of seven days after the expiry 
of the f irst  f if teen days period. In C.B.I. ,  Special Invest igat ion Cell - 
I,  New Delhi v. Anupam J. Kulkarni this Court  considered the ambit  
and scope of Sect ion 167 Cr.P.C. and held that  there cannot  be any 
detent ion in police custody after the expiry of the f irst  15 days 
even in a case where some more offences, either serious or other 
wise commit ted by an accused in the same t ransact ion come to 
light  at  a later stage. The Bench, however clarif ied that  the bar did 
not  apply if  the same arrested accused was involved in some other 
or dif ferent  case arising out  of  a dif ferent  t ransact ion, in which 
event  the period of remand needs to be considered in respect  to 
each of such cases. The impugned order of the High Court  under 
the circumstances, cannot  be sustained. The direct ion to grant  
police remand for a period of seven days by the High Court  is, 
accordingly, set  aside. The appeal, therefore, succeeds and is 
allowed to the extent  indicated above.”  

 
19.  The above order of the Apex Court  is crystal clear by 

reiterat ing what  is the principle laid down in Anupam J. 

Kuklarni (supra) do not  refer by same principle reiterated by 

another Const itut ion Bench in Kosanapu Ramreddy (supra) 

that  after expiry of f irst  15 days from the init ial taking of  

accused produced to j udicial custody sent  interchangeable 

police custody or j udicial custody as the case may be, which 
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includes even init ial remand by any Execut ive Magist rate for 7 

days as part  of it ,  after f irst  15 days, the Magist rate has no 

power.  It  was observed that  the impugned order of the High 

Court  violates the statutory provision contained in Sect ion 167 

Cr.P.C since it  authorizes police remand for a period of 7 days 

after expiry of f irst  15 days period.  Thus, from the 

Const itut ion Bench expression in Budh Singh(supra) even 

invoking Sect ion 482 Cr.P.C of inherent  power by the High 

Court  it  cannot  grant  police custody after expiry of f irst  15 

days but  for if  at  all it  is in between. 

20.  Now coming to two more, two-Judge Bench expressions 

of the Apex Court  viz. Devender Kumar v. State of Haryana7  

by relying upon Anupam J. Kuklarni (supra), it  is observed 

part icularly at  para-15 that  what  is clear from Anupam J. 

Kuklarni (supra) case is the fact  that  police remand can only 

be made during f irst  period of remand after arrest  and 

product ion before the learned Magist rate but  not  after expiry 

of the said period even then 15 days maximum period of f irst  

remand. 

21.  Coming to the other expression in Satyaj it  Ballubhai 

Desai v. State of Guj arat 8,   it  is observed that  grant  of police 

remand is an except ion and not  a rule, as it  can be allowed in 
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special circumstances and for reasons to j udicially scrut inized 

and for such limited purposes only as to the necessit ies of the 

case may require.  It  is observed that  a case before the 

Magist rate to be made out  of essent ial to undertake further 

invest igat ion, such police custody as order permit t ing police 

remand cannot  be t reated light ly or casually without  st rict  

adherence to the statutory provision which mandates in 

Sect ion 167(2) Cr.P.C.  There is a further observat ion that  

police custody of accused part icularly when he has been 

enlarged on bail cannot  be granted for an undisclosed or a 

f limsy reason.  This expression thereby clarif ies what  is 

init ially ment ioned of even after grant  of bail there is no bar 

for police custody provided the grant  of police custody must  

be even f irst  15 days maximum period of remand provided for 

within that  15 days there can be interchangeable police 

custody to j udicial custody and viceversa which includes any 

order of custody by Execut ive Magist rate.  The Apex Court  for 

that  conclusion referred sect ions 57, 167 and 439 Cr.P.C and 

observed that  once superior court  granted bail invoking 

sect ion 439 Cr.P.C it  is not  the Magist rate that  has to grant  

police custody after accused released on bail granted by High 

Court  or Court  of Sessions but  to approach the High Court  that  

is also important  to be taken care of from the expression in 

Satyaj it  Ballubhai Desai (supra), part icularly at  para-22. 
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22.  Having regard to the above, once the law is well set t led 

by catena of expressions which include the two Const itut ion 

Bench expressions of 1994 and 2000 respect ively, the 

applicat ion before this Court  though otherwise impugnment  

sustainable, no way ent it les to consider even by invoking 

Sect ion 482 Cr.P.C to grant  police custody as the period of 

f irst  remand maximum 15 days expired.  Here, that  is not  the 

end of the mat ter from arguments advanced by both sides but  

to clarify further as follows. 

23.  One of the content ions raised by the learned Special 

Public Prosecutor is that  if  there is a suspension of the order 

by superior Court  of police custody granted by the learned 

Magist rate within 15 days subsequent  to that , is that  order 

ceases by virtue of the suspension granted by any superior 

Court  concerned, it  is not  for the reason that  it  is based on a 

lat in maxim, act us cur iae neminem gravabi t  that  act  of 

court  shall prej udice no man not  sanct ioned by law.  Once 

that  is the set t led law and basic principle of law that  by the 

order of suspension or stay the running of the period of 15 

days suspends automat ically from computat ion from the t ime 

of suspension t il l seizure of suspension.  It  is once understood 

of the period of 15 days, once police custody granted and 

even by any superior Court  order, it  was suspended that  

suspends the order vis-avis the period of running t ime 
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part icularly from the day when the order was suspended.  

Once such is the case, there is no any dif f iculty much less any 

clarif icat ion from the Court  but  for as a general guidance to 

the j udicial Magist rates or the Special/ designated courts or 

Dist rict -courts, to take note of the above. 

24.  Coming to the other submission of the learned Special 

Public Prosecutor that  if  the Courts go on, keep pending the 

police custody applicat ions of invest igat ing agency t il l expiry 

of the f irst  period of 15 days and ult imately rej ects, the doors 

of the invest igat ing agency were compulsorily shut t ing down 

for invest igat ing agency is barring from the expressions 

referred supra to seek police custody from any superior Court .   

No doubt , there is a force in the submission that  even if  it  is a 

st rong case to the ent it lement  of police custody by j udicial 

discret ion of the order of the Magist rate which for one or the 

other reason or without  proper appreciat ion, dismissed the 

applicat ion either at  the fag end of f irst  15 days remand or 

subsequent ly even applicat ion f iled within f irst  15 days 

period, the prosecut ion agency or invest igat ing agency is 

pract ically prevent ing by virtue of that  j udicial order to knock 

the doors of the superior Court  if  at  all to indicate their 

grievance to seek for police custody, if  the facts permit  to the 

j udicial discret ion of the superior Court  including by invoking 

Sect ion 482 cr.P.C. of the High Court .  
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25.  Having regard to the above, it  is advisable by virtue of 

this order, to direct  the learned Magist rates and Dist rict  

courts of original j urisdict ion, where any police custody 

applicat ion f iled within the f irst  remand of 15 days to dispose 

of the same after hearing both sides either on next  day or at  

least  within four days and shall not  exceed the outer limit  so 

that  anybody aggrieved can move the superior court ,  

impugning the same. 

26.  With the above observat ions, the Criminal Pet it ion 

rather than dismissal, is disposed of without  going into other 

merits, as even invoking sect ion 482 Cr.P.C. this Court  cannot  

grant  even any merits made out  from the facts of ent it lement  

to the police custody, such police custody for the f irst  15 days 

period expired already. 

27.  The Regist ry is directed to circulate this order to all the 

Courts. 

28.  Miscellaneous pet it ions pending, if  any, shall stand 

closed.   

__________________________ 
Dr. B. SIVA SANKARA RAO, J 

Date: 19.12.2018 
Pab 
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