
HON’BLE THE CHIEF JUSTICE 

SRI THOTTATHIL B. RADHAKRISHNAN 

AND 

HON’BLE SRI JUSTICE S.V.BHATT 

 

WRIT APPEAL No.1595 OF 2018 

 

JUDGMENT: (Per the Hon’b le Sri Justic e S.V.Bha tt) 
 
 

 Heard  Mr. A.Sudarshan Reddy, lea rned  senior c ounsel, 

appearing for appellant, lea rned  Government Pleader for Irriga tion 

and  Command  Area  Development for respondents 1 to 4 and  

Mr.K.G.Krishna  Murthy, lea rned  senior c ounsel for respondent No.5. 

 

 The writ petitioner is the appellant.  The appellant c ha llenges 

the order da ted  20.11.2018 in W.P.No.39813 of 2018.  The parties a re 

referred  to as a rrayed  in the writ petition  

 

 The petitioner p rays for Mandamus dec la ring  

Enquiry/ IFB/ Tender Notic e NIT No.37/ 2018-19 da ted  06.09.2018 

rejec ting  the tec hnic a l b id  submitted  by the petitioner pursuant to 

Tender Notific a tion Enquiry/ IFB/ Tender Notic e NIT No.37/ 2018-19 

da ted  06.09.2018 as illega l and  a rb itra ry.  The petitioner p rayed  for 

a  d irec tion to respondents to open the financ ia l b id  of petitioner by 

dec la ring  tha t the petitioner is qua lified  in tec hnic a l b id  and  is 

entitled  for c onsidera tion in the financ ia l b id .   

 

 The sub jec t work is restora tion of Ra llavagu and  Ra llavagu 

p ic k up  dam, Karega ttu Village, Pa lvonc ha  Manda l, Bhadrad ri 

Kothagudem Distric t.   

 

 The c irc umstanc es lead ing to the filing  of the writ petition and  

the p lead ings and  c ontentions on both sides a re sta ted  in deta il by 

the order under appea l.  For c onvenienc e and  a lso b revity, we do 
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not p ropose to refer to eac h one of the c irc umstanc es, but it is 

suffic e to note the following c irc umstanc es to apprec ia te the fac t 

in issue between the pa rties.   

 

 The tender doc ument in paragraph No.17 stipula tes the 

following c ond ition for c omp lianc e by the b idders. 

“Liquid assets and/or credit facilities of not less than 

Rs.1477.17 lakhs (shall be equivalent of the estimate cash 

flow for 3 months in peak construction period) (credit 

facility/letter of credits/solvency certificates issued from 

Banks shall only be considered). 

 

 The respondents through the impugned  c ommunic a tion 

rejec ted  the tec hnic a l b id  of petitioner by notic ing  tha t the 

solvenc y c ertific a te furnished  by the petitioner is a  c ond itiona l 

solvenc y.  The petitioner filed  the writ petition to set aside the 

dec ision d isqua lifying  it in the tec hnic a l b id  by referring  to the 

solvenc y c ertific a te furnished  by it as c ond itiona l solvenc y.   

The lea rned  Sing le Judge has c onsidered  a ll the relevant 

c irc umstanc es and  a lso the b ind ing p rec edents on the sc ope of 

jud ic ia l review of this Court under Artic le 226 of the Constitution in 

tender matters and  whether the solvenc y c ertific a te issued  by the 

petitioner c an be trea ted  as one duly c omp lying with the b id  

doc ument or not, and  fina lly held  tha t there is no illega lity or 

irra tiona lity or p roc edura l impropriety in the dec ision making  

p roc ess of respondents in d isqua lifying  the tender of the petitioner.  

Henc e, the appea l. 

 

 Mr. A.Sudarshan Reddy, lea rned  senior c ounsel, c ontends 

tha t the order under appea l is unsusta inab le, inasmuc h as the order 
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does not take note of the c la rific a tion on the c ontents of solvenc y 

c ertific a te issued  by the Commissioner, Commissionera te of Tenders 

through letter da ted  26.06.2013.  He further c ontends tha t the 

solvenc y c ertific a te issued  by the petitioner though not in form  

but in substanc e c onforms to the requirement in the b id  doc ument.  

Ac c ord ing to him, the c ond ition is manda tory, but not d irec tory.   

The c ontents of solvenc y c ertific a te da ted  19.09.2018 issued  by the 

Ind ian Overseas Bank substantia lly sa tisfies the requirement of the 

solvenc y c ertific a te and , therefore, the reason assigned  by the 

respondents in tec hnic a lly d isqua lifying  the petitioner as well as the 

approac h of the lea rned  Sing le Judge a re unsusta inab le and  suffer 

from erroneous approac h.  He p lac es relianc e on RASHMI METALIKS 

LIMITED AND ANOTHER v. KOLKATA METROPOLITAN DEVELOPMENT 

AUTHORITY AND OTHERS1 and  c ontends tha t the respondents ought to 

have c a lled  upon the petitioner to make good  the defic ienc y,  

if any, inasmuc h as it is not a  c ase of not submitting  the solvenc y 

c ertific a te a t a ll, but a  c ase of submitting  solvenc y c ertific a te not 

c onforming to the requirement of tender c ond itions.   He p rays for 

setting  aside the order under appea l and  d irec ting  the respondents 

to eva lua te the financ ia l b id  of petitioner as well.   

 

 The lea rned  Assistant Government Pleader supports the 

judgment under appea l, and  c ontends tha t it is not the c ase of 

respondents either tha t the c ond ition dea ling  with furnishing 

solvenc y c ertific a te is trea ted  as d irec tory, but the c ase of 

petitioner is examined  only as manda tory requirement of furnishing 

the solvenc y c ertific a te.  Ac c ord ing  to him, G.O.Ms.No.94 da ted  

                                                 
1
 (2013) 10 SCC 95 
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01.07.2003 dea ls with the b road  framework of rules and  c ond itions 

whic h a re inc orpora ted  in the tenders floa ted  by the respondents.  

The annexures to the sa id  Government Order dea l with tender 

p roc edure, reg istra tion of c ontrac tors and  Annexure V(b ) p resc ribes 

the format in whic h the solvenc y c ertific a te is to be furnished  by the 

tenderer.  Ac c ord ing to him, the offer on a ll ma teria l aspec ts 

c onforms to the p resc rip tion of tender doc ument.  Assuming without 

admitting , if no mode or p resc rip tion is p resc ribed , the tenderer 

enjoys some d isc retion.  In the c ase on hand , no d isc retion is 

ava ilab le, as the doc ument p resc ribes the form in whic h the 

solvenc y c ertific a te is to be furnished  by a  tenderer to merit 

c onsidera tion of the tender as tec hnic a lly c omplying with a ll the 

requirements.  He further c ontends tha t there is ob jec t or purpose in 

p resc rib ing  the forms in whic h va rious steps a re required  to be 

followed  by the tenderers, for the respondents on being sa tisfied  

with their ab ility, solvenc y etc ., a lone c an entrust the c ontrac t to 

suc h person.  The solvenc y c ertific a te issued  by the petitioner does 

not c onform to the requirement of G.O.Ms.No.94 Annexure V(b ).  

He supports the judgment under appea l and  p rays for d ismissing the 

same. 

  

 Sri K.G.Krishna  Murthy, lea rned  senior c ounsel, while 

supporting  the judgment under appea l, c ontends tha t the lea rned  

Judge has rightly apprec ia ted  tha t c ruc ia l words in determining the 

solvenc y of a  person a re absent in the c ertific a te da ted  19.09.2018 

furnished  by the petitioner.  Ac c ord ing to him, the c ase on hand  

does not c ome within the sc ope of jud ic ia l review of this Court,  

vis-à -vis the matters rela ting  to tender.  He relies on the dec ision 
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reported  in CENTRAL COALFIELDS LIMITED AND ANOTHER v. SLL-SML (JOINT 

VENTURE CONSORTIUM) AND OTHERS2 and  p rays for d ismissing  the 

appea l. 

 

 We have noted  the submissions of the lea rned  c ounsel 

appearing  for the pa rties and  perused  the rec ord . 

  

 The point for c onsidera tion in the appea l is - whether the 

c ertific a te da ted  19.09.2018 furnished  by the petitioner sa tisfies the 

requirement of the tender c ond itions or not? 

 

 Ac c ord ing  to petitioner, the solvenc y c ertific a te is 

substantia lly c omp liant and  on the other hand  ac c ord ing to 

respondents, the solvenc y c ertific a te is inc omplete or defec tive in 

form.  To apprec ia te the riva l submissions, we p refer to exc erp t the 

solvenc y c ertific a te p resc ribed  by Annexure V(b ) of G.O.Ms.No.94 

da ted  01.07.2003 and  a lso the c ertific a te da ted  19.09.2018 

furnished  by the petitioner:  

 

“FORM OF SOLVENCY CERTIFICATE BY BANKS 
 

 I_________________ Managing Director/Manager/ 
General Manager/Agent of ___________ Bank Ltd., do hereby 
certify that _________ (here the Names and address of the 
contractor) to be solvent to the extent of  _____ (Rupees 
__________________) as disclosed by the information and 
record which are available with the aforesaid Bank.  
 
Date:  
Place                 For the __________ Bank             
     (Designation of the Officer                  
     Authorized to sign.) ” 
 

x x x x x x x x 

 
SOLVENCY CERTIFICATE 

This is to state that to the best of our knowledge and information 
M/s Sai Ram Constructions, H.No.5-10-31/1, Kishanpura, 
Hanamkonda, Warangal a customer of our Bank is respectable 
and can be treated as good up to a sum of  42.00 crores  
(Rupees forty two crores only).  It is clarified that this information 
is furnished without any risk and responsibility on our part in any 
respect whatsoever more particularly either as guarantor or 

                                                 
2
 (2016) 8 SCC 622 
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otherwise.  This certificate is issued at the specific request of M/s 
Sai Ram Constructions. 
This certificate is issued at the specific request of the customer 
without any risk and responsibility of Bank or any of its officials. 
 
Senior Manager 
Date: 19.09.2018”. 

 

 A ba re c ompara tive read ing of the p resc ribed  form and  the 

solvenc y c ertific a te furnished  by the petitioner d isc loses tha t the 

solvenc y c ertific a te is silent on the c ruc ia l aspec t of wha t is c ertified  

i.e., the petitioner to be solvent to the extent of Rs.42 c rores.   

The submission of Mr.Sudarshan Reddy tha t the respondents ought 

to have c a lled  upon the petitioner to furnish solvenc y c ertific a te in 

p resc ribed  form is merely noted  and  we a re not persuaded  to 

ac c ep t this c ontention for the simp le reason tha t the opportunity as 

c ontended  by Mr.Sudarshan Reddy is p rovided  to one party, the 

same c ould  be termed  as fac ilita ting  one pa rty to make good  the 

defec ts in the tender doc ument. The eva lua tion a t tha t stage of 

tec hnic a l b id  will be visited  by more a rb itra ry and  d isc retionary 

exerc ise of power by respondents.  It is a lways insisted  tha t the 

c ond itions stipula ted  in the tender doc ument a re stric tly adhered  

to.  In the c ase on hand , the petitioner, being  a  c ontrac tor, is 

regula rly doing business with the Government and  is expec ted  to 

know the p resc ribed  form in whic h the solvenc y c ertific a te is 

appended  to the b id  doc ument.  The word  ‘ solvenc y’  has d ifferent 

c onnota tions.  The solvenc y c ertific a te means a  c ertific a te issued  

by the banker on the ab ility to d isc harge ones deb ts and  

ob liga tions in full; desc rib ing  a  person for c ompany in a  sta te of 

solvenc y.  Solvenc y further means ab ility to d isc harge the deb ts 

and  ob liga tions in full, the sta te of a  person who is ab le to pay a ll his 

deb ts; as a lso suc h sta te of p roperty as tha t it may be reac hed  and  
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sub jec ted  by p roc ess of law without his c onsent to the payment of 

suc h deb ts.  The litera l meaning of solvenc y c ertific a te is sta ted  to 

c onc lude tha t the solvenc y c ertific a te appended  by the petitioner 

does not c omp ly with the fundamenta ls of solvenc y. The 

respondent has d isc retion and  is entitled  to rejec t a  tender, if  

not submitted  as per the requirements of the tender doc ument.    

The c ase law on the point is well c onsidered  by the lea rned  Sing le 

Judge and  in add ition to wha t is a lready c onsidered  by him, we a re 

of the view tha t the ra tio la id  down by the Apex Court in CENTRAL 

COALFIELDS LIMITED c ase (2 supra ) c overs the point in favour of 

respondents and  a lso to susta in the order under appea l.  In our 

c onsidered  view, the intra  c ourt appea l is without merit and  is liab le 

to be rejec ted .   

 

 The writ appea l fa ils and  is, ac c ord ing ly, d ismissed .  No order 

as to c osts. 

 

 As a  sequel thereto, misc ellaneous petitions, if any pend ing, 

stand  c losed . 

  

 

___________________________________ 

THOTTATHIL B. RADHAKRISHNAN, CJ 

 

 

 
 

____________ 

S.V.BHATT, J 

06th Dec ember, 2018 

Lrkm 


