
 1 

 

THE HONOURABLE SRI  JUSTI CE N. BALAYOGI  

 

CI VI L REVI SI ON PETI TI ON Nos.5 4 6 0  o f  2 0 1 7  AND 5 5 0 5  o f  2 0 1 7  

 

ORDER:  

 

Both the Civil Revision Pet it ions arose out  of the Com m on  order 

dated: 16.8.2017  in I .A.No.612 of 2017 to reopen the Suit  and I .A. 

No.613 of 2017 to set  aside the  eschew order  dated: 16.3.2017   in 

O.S.No.198 of 2007. 

 

2. The pet it ioner in both the C.R.Ps is one and the sam e.  The 

grounds in both the C.R.Ps are also sam e and com m on. 

 

3. The content ion of the pet it ioner is that  the pet it ioner filed 

evidence affidavit  of PW.4 -  Palaparthi Venkata Ram ana who is a 

witness to the agreem ent  of  sale but  could not  produce for cross 

exam inat ion.  As such, his evidence was eschewed.  Thereafter, PW.4 

agreed to give evidence after im plor ing  that  not  to worry about  the 

threats of respondents.  But  the respondent  did not  file any counter  

denying pet it ioner averm ents against  him .  The reasoning of the t r ial 

Court  is that  PW.4 cannot  be exam ined after exam inat ion of PW.5  is 

erroneous, and the t r ial Court  failed to see that  if eschew order is set  

aside, the evidence of PW.4 will be restored.  The observat ion of the 

Court  through Com m on order dated: 16.8.2017 by holding that  since 

the Suit  pertains to pre 2012, it  has to be decided on m erits and failed 

to consider that  in a Suit  for Specific Perform ance exam inat ion of 

at testor is crucial and if Palaparthi  Venkata Ram ana (PW.4)  is not  

cross exam ined, great  injust ice will be caused to the pet it ioner.  

 

Contd..P.2. 
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4. Per  cont ra, the respondent  contended that  the pet it ioner 

purposefully did not  produce PW.4 t ill exam inat ion of PW.5.  There is a 

delay of  five m onths in filing Applicat ion.  Had there been any bona 

fides, pet it ioner ought  to have filed the pet it ion im m ediately  to set  

aside the eschew order  to  confront   the  evidence of PW.4 or before 

com m encem ent  of PW.5 evidence.  

 

5. Now, the points that  arose for determ inat ion is:  

(1) . Whether the eschew order dated: 16.3.2017 can be set  

aside?  and  

(2) .  Whether PW.4 can be recalled in the interests of  just ice? 

 

6. A perusal of the record would go to suggest  that  the pet it ioner 

filed  the m ain Suit  in O.S.No.198 of 2007 for Specific Perform ance of 

agreem ent  of sale dated: 20-3-2006.  After exam ining PWs.1 to 3, the 

pet it ioner /  plaint iff filed evidence affidavit  of P. Venkata Ram ana as 

PW.4, but  the pet it ioner could not  produce the said PW.4 for 

confrontat ion of evidence  and subject ing him  for cross exam inat ion by 

the respondent   herein who is the defendant .  The record further go to 

suggest   that  the evidence of PW.4 is eschewed on 16.3.2017 and 

PW.5 was exam ined on 27.7.2017.  After conclusion of evidence of 

PW5, the pet it ioner filed these applicat ions with not ice to the 

respondent . 

7. I n  the  affidavit  in I A.No.612/ 2017 and I A.No.613/ 2017, the 

pet it ioner specifically averred that  the respondent  / defendant  

prevented PW.4 from  appearing before the Court  and as such,  PW.4 

did not  appear and tender him self for cross exam inat ion.  Whatever 

m ay be the reason the fact  rem ains that  the evidence affidavit  of PW.4 

is filed, but  could not  appear before the Court  when posted for 

confrontat ion  of PW.4. 
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8.  These pet it ions are filed to reopen the Suit  and to set  aside the 

eschew order dated: 16.3.2017 and to recall PW.4 for the purpose of 

cross exam inat ion.  I f the eschew order is set  aside and if the Suit  is 

restored to its or iginal posit ion for exam inat ion of PW.4,  there should 

not  be any prejudice or loss to the respondent  because he is having 

opportunity to cross exam ine the PW.4 and to adduce rebut tal 

evidence.  

9. The reason given by the t r ial Court   while dism issing the 

I A.No.612/ 2017 and I A.613/ 2017 is that , “ I t  is the duty of the part ies 

to exam ine PW.4 before exam ining PW.5.  Therefore, the pet it ion is 

not   m aintainable and the object ion taken by the respondent  /  

defendant  is tenable under law.”   This order of the t r ial Court  is not  

supported by any tenable reasons.  As discussed above, if the eschew 

order is set  aside, the Suit  will be restored to its or iginal posit ion for 

cross exam inat ion of PW.4 and no prejudice  will be caused  to the 

respondent .  Thus, balance of convenience lies in favour of the 

pet it ioner.   

I n the result , both the Civil Revision Pet it ions are allowed by 

set t ing side  the Com m on  order dated: 16.8.2017  in I .A.No.612 of 

2017- to reopen  the Suit  and I .A. No.613 of 2017 to set  aside the  

eschew order  dated: 16.3.2017   in O.S.No.198 of 2007.   

10. However,  considering the fact  that  the Suit  is of the year  2007, 

the t r ial Court  is directed to  give opportunity to both the part ies and 

proceed with the t r ial, expedit iously.  No order as to costs. 

11. Miscellaneous Pet it ions, if any, pending, shall stand closed. 

 

__________________ 

JUSTI CE N. BALAYOGI  

Dated: 02-2-2017 
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