
THE HON’BLE SRI  JUSTI CE M.SATYANARAYANA MURTHY 

SECOND APPEAL Nos.1 1 4 0 , 1 1 0 6 , 1 1 1 4 , 1 1 4 5  &  1 1 1 8  o f  2 0 1 7  

 

COMMON JUDGMENT:  

 

 I n all these Second Appeals filed under Sect ion 100 of the 

Code of Civil Procedure, 1908 ( ‘the Code’, for brevity) , an 

ident ical quest ion is involved and, therefore, I  find that  it  is 

expedient  to decide all the appeals by com m on judgm ent .  

 

2 . Second Appeal Nos.1140, 1106, 1114, 1145 and 1118 

2017 are preferred, challenging the decree and judgm ents, 

dated 11.08.2017, passed in A.S.Nos.97, 98, 99, 100 and 101 

of 2010 respect ively, by the Principal Dist r ict  Judge, 

Kham m am , whereby, the decree and judgm ents, dated 

16.08.2010, passed in O.S.Nos.533, 534, 538, 537 and 536 of 

2007 respect ively, by the Principal Junior Civil Judge, 

Kham m am , were set  aside. 

 

3 . The respondent  No.1 in all these appeals are the plaint iffs 

and the appellants & respondents 2 to 4 herein are the 

defendants before the t r ial Court  and for convenience and 

clar ity, the part ies will be hereinafter referred to as per their  

array in O.S.No.534 of 2007 before the t r ial Court ;  and, the 

facts, as narrated in S.A.No.1106 of 2017, will be adverted to. 

 

4 . The plaint iff filed suit  for grant  of perpetual injunct ion, 

rest raining the defendants from  interfer ing with his peaceful 

possession and enjoym ent  of the suit  schedule property, which 

is m ore fully described in the schedule annexed to the plaint , 
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alleging that  the suit  schedule property or iginally belonged to 

Gunt i Appaiah, Chandrakani Narsaiah, Gandrakot i Krishna and 

Chintala Ram ulu, who were in possession and enjoym ent  of the 

suit  schedule property. The plaint iff( s)  purchased the suit  

schedule property from  them  for valuable sale considerat ion, as 

shown in the below table:  

 

Pla in t i f f  Plo t  No . Ex t en t  
Plaint iff in O.S.No.533 of 

2007/ 1st respondent  in 

S.A.No.1140 of 2017 

Plot  No.11 318.88 square yards in 

Survey No.61/ 2 situated at  

Burhanpuram, Khammam 

Dist r ict . 

Plaint iff in O.S.No.534 of 

2007/ 1st respondent  in 

S.A.No.1106 of 2017 

Plot  No.16 291.25 square yards in 

Survey No.61/ 2 situated at  

Burhanpuram, Khammam 

Dist r ict . 

Plaint iff in O.S.No.538 of 

2007/ 1st respondent  in 

S.A.No.1114 of 2017 

Plot  No.9 318.88 square yards in 

Survey No.61/ 2 situated at  

Burhanpuram, Khammam 

Dist r ict . 

Plaint iff in O.S.No.537 of 

2007/ 1st respondent  in 

S.A.No.1145 of 2017 

Plot  No.10 318.88 square yards in 

Survey No.61/ 2 situated at  

Burhanpuram, Khammam 

Dist r ict . 

Plaint iff in O.S.No.536 of 

2007/ 1st respondent  in 

S.A.No.1118 of 2017 

Plot  No.8 320.33 square yards in 

Survey No.61/ 2 situated at  

Burhanpuram, Khammam 

Dist r ict . 

 

5 . Since the date of purchase, the plaint iff/ s is/ are in 

cont inuous possession and enjoym ent  of the suit  schedule 

property, without  any interrupt ion by anybody.  While the 

m at ter stood thus, the defendants at tem pted to interfere with 

his peaceful possession and enjoym ent  and therefore, sought  

for perpetual injunct ion rest raining the defendants from  

interfer ing with his peaceful possession and enjoym ent .  

 

6 . Defendant  No.3 filed Writ ten Statement  contending that  

the property does not  belong to the plaint iff and that  he was 

never in possession and enjoym ent  of the property.  The land 
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covered under Sy.No.61/ 2 belongs to Governm ent  and the 

Governm ent  had already dem arcated the land and allot ted 

house plots to the weaker sect ions and press reporters and 

they never interfered with the possession and enjoym ent  of the 

plaint iff and that  the suit  is not  m aintainable and defendant  

Nos. 1, 2 and 3 were arrayed as part ies, unnecessarily.  

 

7 . Defendant  No.5 filed Writ ten Statement  contending that  

the suit  schedule property does not  belong to the father of the 

plaint iff and, in fact , the land in Sy.No.61/ 2 belongs to 

Governm ent  and the Governm ent  assigned the said land to 

weaker sect ions and physically handicapped persons, but  the 

plaint iff,  without  establishing interference by the defendants 

with his peaceful possession and enjoym ent  of the property, 

filed a fict it ious suit .   The plaint iff,  without  any t it le to the land, 

occupied the land in Sy.No.294 of Khanapuram  Haveli and 

raised illegal tem porary st ructures and that  the plaint iff is not  

ent it led to claim  perpetual injunct ion in respect  of the land in 

Sy.No.294 of Khanapuram  Haveli,  which belongs to the 

defendants only, and that  the plaint iff has nothing to do with 

the property and finally prayed for dism issal of the suit . 

    

8 . Basing on the above content ions, the t r ial Court  fram ed 

the following issues:   

1 .  W h et h er  t h e p la in t i f f  i s  en t i t led  f o r  g r an t  o f  

p er p et u a l  in j u n ct ion  as p r ay ed  f o r ? 
  

2 .  To  w h at  r e l ie f  ?  

 

9 . During t r ial, in O.S.No.534 of 2007, on behalf of plaint iff,  

PWs.1 to 3 were exam ined and Exs.A.1 to A.4 were m arked.  
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On behalf of the defendants, DWs.1 to 3 were exam ined and 

Exs.B.1 and 2 were m arked;  in O.S.No.533 of 2007, on behalf 

of Plaint iff,  Pws. 1 to 3 were exam ined and Exs. A.1 to A.5 were 

m arked and on behalf of defendants, Dws. 1 to 3 were 

exam ined and Exs. B.1 and B.2 were m arked;  in O.S.No.538 of 

2007, on behalf of Plaint iff,  Pws.1 to 3 were exam ined and Exs. 

A.1 to A.6 were m arked and on behalf of defendants, Dws. 1 to 

3 were exam ined and Exs. B.1 and B.2 were m arked;  in 

O.S.No.537 of 2007, on behalf of plaint iff,  Pws. 1 to 3 were 

exam ined and Exs. A.1 to 12 were m arked and on behalf of 

defendants, Dws. 1 to 3 were exam ined and Exs. B.1 and B.2 

were m arked and in O.S.No.536 of 2007, on behalf of plaint iff,  

Pws.1 to 3 were exam ined and Exs. A.1 to A.24 were m arked 

and on behalf of defendants, Dws.1 to 3 were exam ined and 

Exs. B.1 and B.2 and Exs. C.1 to C.4 were m arked.     

 

1 0 . Upon hearing both the counsel, the t r ial Court , having 

found that  the plaint iff raised const ruct ion subsequent  to 

obtaining inter im  injunct ion in the land in Sy.No.294, declined 

to grant  perpetual injunct ion and dism issed the suit .  

  

1 1 . Aggrieved by the Decree and Judgm ent  of the t r ial Court , 

appeal was preferred, which were allowed by the Appellate 

Court , holding that  the plaint iff is in possession and enjoym ent  

of the property as on the date of filing the suit  and raised 

const ruct ions subsequent  to obtaining inter im  injunct ion and 

that  when the plaint iff established the threat  of interference by 

the defendants, he is ent it led to claim  protect ion of his peaceful 
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possession and enjoym ent , and granted perpetual injunct ion in 

favour of the plaint iff and passed a decree accordingly. 

 

1 2 . Aggrieved by the decree and judgm ents, dated 

11.08.2017, passed in A.S.Nos.97, 98, 99, 100 and 101 of 

2010 respect ively, Second Appeal Nos.1140, 1114, 1145, 1118 

and 1106 of 2017 respect ively, are preferred under Sect ion 100 

of the Code, raising a specific ground that  the suit  schedule 

property in occupat ion of the plaint iff is in Sy.No.294 of 

Khanapuram  Haveli,  but  not  61/ 2 of Burhanpuram  of 

Kham m am  Dist r ict .  But , the respondents claim ed r ight , t it le 

and possession over the land in Sy.No.294 of Khanapuram  

Haveli within the specified boundaries, but  the appellate Court , 

without  considering the lawful possession of the plaint iff, 

passed decree in their  favour, rest raining the defendants from  

interfer ing with the peaceful possession and enjoym ent  of the 

plaint iff and thus com m it ted an error in allowing the appeals by 

decreeing the suits.  I t  is contended that  the Com m issioner’s 

report  filed before the t r ial Court  is suffice to establish that  the 

suit  property is in Sy.No.294 of Khanapuram  Haveli,  but  the 

Appellate Court  did not  consider these content ions in r ight  

perspect ive and com m it ted an error. 

  

1 3 . During hearing, Sri Moham m ed Gayasuddin appearing on 

behalf of Sri Kowturu Pavan Kum ar, learned Counsel for the 

appellants and defendants 2 to 4 herein, reiterated the grounds 

urged in the grounds of appeals and m ost ly dem onst rated that  

the property in possession of the plaint iff is in Sy.No.294 of 
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Khanapuram  Haveli,  but  not  in Sy.No.61/ 2 of Burhanpuram , 

Kham m am  Dist r ict , as contended by the plaint iff and apart  from  

that , when the plaint iffs are claim ing r ight  in the land in 

Sy.No.61/ 2, grant  of perpetual injunct ion in respect  of the 

property covered by Sy.No.294 of Khanapuram  Haveli is 

erroneous and prayed to set  aside the decree(s)  passed by the 

Appellate Court , restor ing the decree and judgm ent (s)  in the 

Original Suit . 

  

1 4 . Whereas, Sri Nandigam a Krishna Rao, learned counsel for 

respondent  No.1/ plaint iff supported the judgm ent  of first  

Appellate Court  in all respects, while contending that  when the 

defendant  No.5 him self adm it ted that  the plaint iff raised 

const ruct ion after obtaining inter im  injunct ion, the said 

adm ission clinchingly establishes the fact  that  the plaint iff is in 

possession and enjoym ent  of the property as on the date of 

inst itut ion of the suit  and when there is a threat  to interfere 

with the peaceful possession and enjoym ent , which gives r ise 

to cause of act ion for filing a suit  for injunct ion, the Court  has 

to take into considerat ion as to who is/ are in possession of the 

property.  Therefore, the decree and judgm ents passed by first  

appellate Court  are in accordance with law and do not  call for  

any interference of this Court . 

  

1 5 . Though the appellants and respondents 2 to 4 herein 

form ulated several quest ions as substant ial quest ions of law in 

the grounds of appeal, the said quest ions are m ost ly substant ial 

quest ions of fact  but  not  substant ial quest ions of law.  
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1 6 . I n a second appeal before this Court  under Sect ion 100 of 

the Code, the defendants have to sat isfy that  there is a 

substant ial quest ion of law to be adjudicated by this Court .  

What  is substant ial quest ion of law depends upon the facts of 

each case.  To be ‘substant ial’,  a quest ion of law m ust  be 

debatable, not  previously set t led by the law of the land or a 

binding precedent , and m ust  have a m aterial bearing on the 

decision of the case, if answered either way, in so far as the 

r ights of the part ies before it  are concerned.  I t  will depend on 

the facts and circum stances of each case.  Whether a quest ion 

of law is a substant ial one, the param ount / overall considerat ion 

being the need for st r ik ing a judicious balance between the 

indispensable obligat ion to do just ice at  all stages and the 

im pelling necessity of avoiding prolonging the life of any lis ( see 

Bood i r ed d y  Ch an d r a iah  v . Ar ig ela  Lax m i  { (2007)  8 SCC 

155}  and San t osh  Hazar i  v  Pu r u sh o t t am  Tiw ar i  { (2001)  (3)  

SCC 179} . 

  

1 7 . I n a later judgm ent  in Un ion  o f  I n d ia  v  I b r ah im  

Ud d in 1,  the Apex Court  reiterated the sam e m eaning to the 

substant ial quest ion of law.  Thus, in view of the m eaning of 

substant ial quest ion of law, the facts and circum stances of the 

case have to be considered. 

  

1 8 . Revert ing to the facts of the instant  case, the plaint iff 

claim ed perpetual injunct ion basing on possession and t it le and 

produced Exs. A.1 to A.4 i.e., Registered Sale deed, Valuat ion 

                                                 
1
 (2012) 8 SCC 148 
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Cert ificate and Property Tax Receipts, evidencing purchase of 

the property for a valuable considerat ion and paym ent  of the 

property tax for the property shown in the schedule.  The 

defendants have also produced Exs.B.1 and B.2 i.e., Registered 

Sale Deed and Com m issioner’s Report  in order to substant iate 

their  claim . 

 

1 9 . The m ain content ion of the learned counsel for the 

appellants & respondent  Nos.2 to 4 herein/ defendants is that  

defendant  No.5 is the owner of the land in Survey No.294 of 

Khanapuram  Haveli,  but  the plaint iff raised const ruct ion in the 

said property, after obtaining inter im  injunct ion.  Thus, the 

defendant  adm it ted physical possession of the property by the 

plaint iff.   Now the quest ion is as to whether the plaint iff cam e 

into possession of the property subsequent  to obtaining inter im  

injunct ion or cont inuing in possession of the property pr ior to 

obtaining inter im  injunct ion.  I n the ent ire evidence before the 

Court  below, the defendants could elicit  nothing to establish 

that  the plaint iff cam e into possession and enjoym ent  of the 

property subsequent  to obtaining inter im  injunct ion, but  

pleaded that  he raised tem porary const ruct ion subsequent  to 

obtaining inter im  injunct ion.  When the plaint iff assert ing that  

he is in possession of the schedule property and he raised 

const ruct ions over the sam e, subsequent  to inter im  injunct ion 

is sufficient  to conclude that  he is in cont inuous possession and 

enjoym ent  of the property.  The defendants did not  take any 

act ion before the t r ial Court  com plaining that  he occupied the 

land subsequent  to obtaining inter im  injunct ion in the suit .  
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Therefore, the quest ion of possession as on the date of filing 

the suit  is purely a quest ion of fact  and not  a substant ial 

quest ion of law, which needs to be decided in a Second Appeal 

while exercising power under Sect ion 100 of CPC. 

  

2 0 . As per the pleading in the Writ ten Statem ent , the plaint iff 

adm it tedly raised const ruct ion and sought  for perpetual 

injunct ion against  the defendants.  When the plaint iff is able to 

establish that  he is in possession and enjoym ent  of the 

property, the plaint iff is ent it led to cont inue his possession 

without  any interrupt ion by anybody, t ill he is duly evicted by 

due process of law, even assum ing that  the defendant  No.1 is 

the owner of the property. 

 

2 1 . Therefore, in the present  facts and circum stances of the 

case, there was judicial adm ission which estops defendant  No.1 

to disown the adm ission in view of Sect ion 31 of Evidence Act ;  

and, such adm ission is binding in view of Sect ion 58 of 

Evidence Act .  Therefore, the possession of the plaint iff was 

accepted by both the t r ial Court  and the Appellate Court .  

However, the t r ial Court  held that  the plaint iff cam e into 

possession subsequent  to obtaining inter im  injunct ion, but , the 

Appellate Court  reversed the sam e based on the evidence, 

m ore part icular ly, the pleadings in the Writ ten Statem ent . 

  

2 2 . When the suit  is filed for injunct ion sim plicitor, the 

relevant  considerat ion is possession as on the date of filing the 

suit  and the at tem pt  or threat  to interfere with the peaceful 

possession and enjoym ent  of the plaint iff by the defendants 
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which gives r ise to cause of act ion for filing a suit  for injunct ion.  

But  in a suit  for injunct ion, the Court  cannot  go into the t it le, 

except  for the lim ited purpose of ascertaining the lawful 

possession. 

  

2 3 . To claim  perm anent  injunct ion, the plaint iff has to 

establish that  he is in possession and enjoym ent  of the suit  

schedule property as on the date of suit  and as held by this 

Court  in Mar g ad ar sh in i  Ed u cat ion al  Socie i t y  v  P. 

Su b h ash an  an d  an o t h er 2.   The sam e principle is reiterated in 

another judgm ent  reported in M. Ram a Sw am y  v  Go l la  

Ran g am m a3 .  

 

2 4 . I n Gan d h am  Su j at h a v  Kat h i r i set t i  Ven k at a 

n ar assa iah 4,  a learned single Judge of this Court  held that  to 

claim  perm anent  injunct ion or perpetual injunct ion under 

Sect ion 37 and 38 of the Specific Relief Act , the plaint iff has to 

prove possession as on the date of filing the suit .  A sim ilar 

view is taken in the judgm ent  reported in Moh d . Ash r ar  

Ah m ed  Sh ar eef  an d  An o t h er  v  St at e o f  AP, r ep . b y  

Dist r i ct  Co l lect o r , Hy d er ab ad  Dist  an d  an o t h er .  

  

 

2 5 . I n view of the law declared by various Courts in the 

judgm ents referred above, to claim  perm anent  injunct ion, the 

plaint iff has to prove his possession on the date of filing the suit  

besides proof of threat  or at tem pt  to interfere with his peaceful 

possession and enjoym ent  of the property by the defendants. 

                                                 
2
 2009 (4) ALT 727 

3
 2006 (4) ALD 785 

4
 AIR 1995 AP 154 
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2 6 . I n the case on hand, the plaint iff established his 

possession as on the date of filing the suit  and also at tem pt  or 

threat  of interference with his peaceful possession and 

enjoym ent  of the property by the defendants.  Apart  from  that , 

the oral evidence produced before the Court  by the plaint iff and 

the judicial adm issions in the Writ ten Statem ent  of the 

defendants are suffice to conclude that  the plaint iffs is in 

cont inuous possession and enjoym ent  of the property and the 

defendants are m aking at tem pt  to interfere with peaceful 

possession and enjoym ent  of the property of the plaint iff.  

  

2 7 . The t r ial Court  did not  consider the basic requirem ent  to 

exercise jur isdict ion to grant  perpetual injunct ion or perm anent  

injunct ion under Sect ion 37 and 38 of Specific Relief Act ,  

dism issed the suit  holding that  the plaint iff cam e into the 

possession after obtaining inter im  injunct ion.  But  the Appellate 

Court , on re-appraisal of ent ire evidence, concluded that  the 

plaint iff is in possession and enjoym ent  of the property as on 

the date of filing the suit .  The defendants also did not  deny the 

possession claim ed by the plaint iff specifically, except  bare 

denial. 

 

2 8 . Yet , the m ain cont roversy is with regard to ident ity of the 

property. The plaint iff claim ed t it le over the property in Survey 

No.61/ 2 of Burhanpuram , Kham m am  Dist r ict , but  not  in Survey 

No.294 of Khanapuram  Haveli.   The categorical judicial 

adm ission of the defendants established that  the plaint iff is in 

possession of the land within the boundaries specified in the 
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scheduled annexed to the plaint .  I f there is any conflict  of 

ident ity of the land, the boundaries will prevail over Survey 

num ber and extent  of land.  When the defendants adm it ted 

that  the plaint iff is in possession and enjoym ent  of the land 

within the four boundaries described in the schedule annexed to 

the plaint , the cont roversy with regard to possession is no m ore 

available, that  to both the villages are adjacent  to one another 

and the property in dispute is in the borders of the villages. 

 

2 9 . Moreover, Order VI I  Rule 3 of the Code m andates that  

where the subject  m at ter of the suit  is im m ovable property, the 

plaint  shall contain a descript ion of the property sufficient  to 

ident ify it ,  and, in case such property can be ident ified by 

boundaries or num bers in a record of set t lem ent  or survey, the 

plaint  shall specify such boundaries or num bers. 

 

3 0 . When a suit  relat ing to imm ovable property has been 

decreed and the property is not  definitely ident ified, the defect  

in the Court  record caused by overlooking of provisions 

contained in Order VI I  Rule 3 and Order XX Rule 3 of the Code 

is capable of being cured by exercising power under Sect ion 

152 CPC. 

 

3 1 . I n the instant  case, in st r ict  adherence to Order VI I  Rule 

3 of the Code, a schedule with specific boundaries is annexed to 

the plaint .  Therefore, apart  from the fact  that  the defendants 

adm it ted that  the plaint iff is in possession and enjoym ent  of the 

property and he raised const ruct ions in the land, the survey 

num ber is insignificant  while deciding the real cont roversy 
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between the part ies.  Hence, grant  of decree by the first  

appellate Court  reversing the decree and judgm ent  passed by 

the t r ial Court  is in accordance with law and do not  call for 

interference of this Court  while exercising power under Sect ion 

100 of the Code, since the findings are based on judicial 

adm issions in the Writ ten Statement  and the evidence available 

on record.   The quest ions raised before this Court  are purely 

quest ions of fact  and not  substant ial quest ions of law.  

Consequent ly, all the Second Appeals are liable to be dism issed 

at  the stage of adm ission, as I  find no sufficient  ground to 

form ulate substant ial quest ion of law and adjudicate.  

 

3 2 . I n the result , all the Second Appeals are dism issed.  

However, the appellants & respondents 2 to 4 

herein/ defendants in all these appeals are at  liberty to resort  to 

appropriate proceedings for recovery of possession, subject  to 

perm issibilit y under law.   There shall be no order as to costs. 

 

 Miscellaneous pet it ions, if any, pending in all these 

appeals, shall stand dism issed. 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

M.Sat y an ar ay an a Mu r t h y , J 

24 th January, 2018 
eha  
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