
HONOURABLE SRI JUSTICE P. KESHAVA RAO  

 
CRIMINAL REVISION CASE No.2768 of 2017 

 

ORDER:  

 

 Heard  the lea rned  c ounsel for the petitioner as well as the 

sec ond  respondent.  

 

2. The p resent revision c ase is filed  questioning the orders da ted  

11.10.2017, passed  in Crl.M.P.No.2049 of 2017 in C.C.No. 32 of 2016 

on the file of the Spec ia l Jud ic ia l Mag istra te of First Class (Exc ise), 

Eluru, d ismissing  the petition filed  under Sec tion 45 of the Ind ian 

Evidenc e Ac t. 

 

3. The fac ts in b rief a re tha t the petitioner herein is c harged  for 

the offenc e under Sec tion 138 of the Negotiab le Instruments Ac t.  

The c ase of the sec ond  respondent i.e. the c omp la inant is tha t on 

15.05.2012 the petitioner borrowed  an amount of Rs.6 lakhs for the 

purpose of his business and  family nec essities from him and  in lieu of 

the same, he pa id  the sa id  amount by way of c heque bearing  No. 

919262 d rawn on Sta te Bank of Hyderabad , payab le a t Eluru.  On 

the same day, the petitioner exec uted  a  p romissory note in favour 

of the sec ond  respondent agreeing to repay the sa id  amount with 

interest a t 2% per month c ompounded  with yearly rests.  In sp ite of 

severa l demands, the petitioner fa iled  to pay the sa id  amount and  

fina lly issued  a  c heque bearing  No.065078 da ted  13.08.2012 for a  

sum of Rs.6,20,000/ - d rawn on Centra l Bank of Ind ia , a t Eluru as pa rt 

payment of the sa id  loan.  When the sa id  c heque was p resented , 

the same was returned  with an endorsement ‘ insuffic ient funds’  

vide c heque return memo da ted  03.10.2012.  The sec ond  
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respondent a fter c omp lying with the manda tory p roc edure rela ting  

to issuanc e of lega l notic e, and  non-payment of the sa id  amount 

within 15 days, filed  a  c omp la int vide C.C.No.32 of 2016. During  the 

tria l, the sec ond  respondent himself examined  as PW-1 and  got 

marked  Exs:P-1 to P-6 and  examined  another witness who is the 

a ttestor on Ex.P-5 p romissory note as PW-2.  Therea fter, the petitioner 

was examined  under Sec tion 313 Cr.P.C. with regard  to the 

inc rimina ting  ma teria l appearing  in the evidenc e of the p rosec ution 

witnesses and  the petitioner denied  the same.  At tha t stage, the 

matter was posted  for defenc e on 17.08.2017.  However, it appears 

tha t the petitioner has taken time without adduc ing any evidenc e 

and  in fac t, on 12.09.2017 the ma tter was ad journed  to 19.09.2017 

on payment of c osts of Rs.500/ -.  After paying  the c osts, the 

petitioner filed  the p resent petition vide Crl.M.P.No.2049 of 2017 

under Sec tion 45 of the Ind ian Evidenc e Ac t seeking to send  Ex:P-1 

c heque da ted  13.08.2012 a long with the spec imen handwriting  of 

the petitioner/ ac c used  to the handwriting  expert to determine 

whether the writings on Ex.B-1 is tha t of the petitioner or not.  The 

sec ond  respondent filed  c ounter denying the averments 

mentioned  in the above sa id  petition and  c ontended  inter a lia  tha t 

the amount of Rs.6 lakhs as mentioned  in the p romissory note da ted  

15.05.2012 i.e. Ex.B-5, was pa id  to the petitioner by way of c heque 

bearing  No.919262 d rawn on Sta te Bank of Hyderabad , a t Eluru.  To 

p rove tha t the sa id  amount has been pa id  to the petitioner, the 

sec ond  respondent filed  the sta tement of bank ac c ount vide Ex.P-6 

evidenc ing tha t the amount was pa id  to the petitioner on 

15.05.2012.  After hearing , the sa id  petition c ame to be d ismissed  by 
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orders da ted  11.10.2017.  Aggrieved  by the sa id  orders, the p resent 

c rimina l revision c ase is filed .   

 

4. Learned  c ounsel appearing  for the petitioner, strenuously 

c ontended  tha t the sec ond  respondent in his c ross examina tion, 

admitted  tha t there is d ifferenc e of writing  style of the words 

between the signa ture and  the c ontents of Ex.P-1.  The handwriting  

appeared  on the c heque is not tha t of himself and  the same is 

fab ric a ted .  Therefore, it is essentia l to send  the doc ument to the 

handwriting  expert.  Unless Ex.P-1 is referred  to an handwriting  

expert, the petitioner will be put to grea t ha rdship  sinc e the sec ond  

respondent is a  utter stranger to him and  he never borrowed  any 

amounts muc h less the amount of Rs.6 lakhs mentioned  in the 

p romissory note da ted  15.05.2012 and  he never exec uted  any 

p romissory note muc h less the orig ina l of Ex.P-5 and  equa lly the 

c heque da ted  13.08.2012.  In order to substantia te his c ontention, 

he relied  on dec isions reported  in T. NAGAPPA v. Y.R. MURALIDHAR1 

and  SURVIKA DISTRIBUTORS PVT. LTD. v. S.R. RETAIL ZONE PVT. LTD.2. 

 

5. Per c ontra , the lea rned  c ounsel appearing  for the sec ond  

respondent, supported  the impugned orders and  c ontended  tha t 

when the petitioner has not d isputed  the signa ture on Ex.P-1 

c heque, there is no ha rd  and  fast rule tha t the c ontents of the 

c heque sha ll be filled  by the signa tory only under law.  The lea rned  

c ounsel a lso c ontended  tha t the petitioner has not taken any 

spec ific  defenc e as to how Ex.P-1 c ame into the c ustody of the 

                                       
1 (2008) 5 SCC 633 
2 2018 SCC ONLINE ORI 92 
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sec ond  respondent.  Merely relying  on the stray sentenc e in the 

c ross examina tion, the p resent petition, is not ma inta inab le.   

6. Having heard  both the c ounsel and  from the perusa l of the 

materia l on rec ord , it is revea led  tha t the sec ond  respondent filed  

C.C.No.32 of 2016 aga inst the petitioner for the offenc e under 

Sec tion 138 of the Negotiab le Instruments Ac t. In the sa id  c a lendar 

c ase, the sec ond  respondent has c omp leted  his evidenc e and  

when the matter is c oming up  for defenc e, the petitioner filed  

Crl.M.P.No.2049 of 2017 under Sec tion 45 of the Ind ian Evidenc e Ac t 

seeking to send  the orig ina l of Ex.P-1 c heque, da ted  13.08.2012 

a long with the spec imen handwriting  of the petitioner to an 

handwriting  expert to determine whether the writing  appeared  in 

Ex.P-1 is tha t of himself or not.  After hearing , the sa id  petition c ame 

to be d ismissed  by orders da ted  11.10.2017. 

 

7. The point tha t a rises for c onsidera tion is as to whether Ex.P-1 

c heque c an be referred  to the handwriting  expert to asc erta in the 

writings on Ex.P-1 c heque is tha t of the petitioner or not.  A c lose 

perusa l of the materia l on rec ord  inc lud ing  the impugned  orders, 

the sole basis for filing  the petition under Sec tion 45 of the Ind ian 

Evidenc e Ac t is tha t there is admission on the part of the sec ond  

respondent to the effec t tha t there is a  d ifferenc e of writing  style of 

the words between the signa ture and  the c ontents of Ex.P-1.  

Exc ep t the sa id  one stray sentenc e, the petitioner has not taken 

any spec ific  defenc e as to how Ex.P-1 c heque c ame into the 

c ustody of the sec ond  respondent.  On the other hand , it is the 

spec ific  c ase of the sec ond  respondent tha t on 15.05.2012 the 
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petitioner borrowed  an amount of Rs.6 lakhs from him for his 

business and  family nec essities under a  p romissory note da ted  

15.5.2012 and  the sa id  amount has been pa id  to the petitioner by 

the sec ond  respondent by way of c heque bearing  No. 919262 

d rawn on Sta te Bank of Hyderabad , Eluru and  the same is evident 

from Ex.P-6 sta tement of bank ac c ount of the sec ond  respondent. 

Some of the portions of the c ross examina tion, whic h a re nec essary 

to ad jud ic a te the issue on hand  a re as follows: 

“ It is not true to suggest that the ac c used did not issue Ex.P-1 

c heque by filling the date and c olumns also.  The witness adds that the 

ac c used gave filled in c heque and asked me to verify the name and 

amount.  After verifying the sid name and amount in the c heque Ex.P-1, 

the ac c used signed on Ex.P-1 c heque before me. 

It is not true to say that there is d ifferenc e in writing between 

 the contents of Ex.P-1 and the signature thereon and that they were 

written in d ifferent pens.  It is not true to say that the c ontents of Ex.P-1 are 

not the handwritings of the ac c used.  Witness voluntarily ac ts that the 

c ontents of Ex.P-1 are in the handwriting of ac c used.  It is true that there is 

d ifference of writing style of the words between the signature and the 

c ontents of Ex.P-1.”  

 

8. From the entire c ross examina tion of PW-1, there is no spec ific  

denia l either in the c ross examina tion of PW-1 or PW-2 tha t the 

signa ture on Ex.P-1 c heque is not tha t of sec ond  respondent.  The 

suggestion g iven to the sec ond  respondent tha t the petitioner 

never issued  Ex.P-1 c heque was a lso denied .  It is a lso relevant to 

mention tha t though it is not manda tory to issue a  rep ly to the lega l 

notic e, in the c ase on hand , the petitioner has not issued  any rep ly 

to the lega l notic e i.e. Ex.P-3 to show about his defenc e.  In the 
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c ross examina tion itself the sec ond  respondent c a tegoric a lly 

denied  the suggestion tha t there is d ifferenc e in writing  between 

the c ontents of Ex.B-1 and  the signa ture thereon and  tha t they were 

written with d ifferent pens as sta ted  supra .  The sec ond  respondent 

a lso volunteered  tha t the c ontents of Ex.P-1 a re in the handwriting  

of the petitioner.  When suc h is the tenor of the c ross examina tion, 

relying  on one sentenc e tha t there is d ifferenc e of writing  style of 

words between signa ture and  the c ontents of Ex.P-1, a  petition filed  

to refer Ex.P-1 c heque to handwriting  expert c annot be ma inta ined .  

Admitted ly no suggestion is g iven tha t the petitioner has not signed  

Ex.P-1 c heque.  Therefore, in view of the pec ulia r fac ts and  

c irc umstanc es ava ilab le in this c ase rela ting  to estab lishment of 

payment of Rs.6 lakhs to the petitioner under Ex.P-5 through c heque 

bearing  No.919262 d rawn on Sta te Bank of Hyderabad , Eluru by the 

sec ond  respondent and  Ex.P-6, sta tement of ac c ount of the 

sec ond  respondent evidenc ing tha t an amount of Rs.6 lakhs was 

pa id  to the petitioner on 15.05.2012. Tha t apart, even in the entire 

c ross examina tion, no suggestion is g iven to the sec ond  respondent 

tha t he is a  tota l stranger to the petitioner herein and  he never 

borrowed  any amounts muc h less the amounts under Ex.P-1. 

 

9. In fac t, the judgments relied  on by the lea rned  c ounsel for the 

petitioner, a re not app lic ab le to the fac ts of the p resent c ase sinc e 

the fac tum of payment of money is estab lished  and  signing  on  

Ex.P-1 is not denied .  In the above sa id  referred  c ases, issuanc e of 

c heque was not in d ispute.  But, in the c ase on hand , the petitioner 

has c ome up  with a  theory tha t the sec ond  respondent is tota lly a  
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stranger to him and  he never borrowed  any amounts.  However, for 

the reasons best known to the petitioner, no suggestion has been 

g iven with referenc e to Ex.P-6 i.e. the sta tement of bank ac c ount of 

the sec ond  respondent evidenc ing payment of Rs.6 lakhs to the 

petitioner.  As suc h, on apprec ia tion of the fac ts ava ilab le, this 

Court is of the op inion tha t there a re no merits in the c rimina l 

revision c ase and  the same is liab le to be d ismissed . 

10. Ac c ord ing ly, the c rimina l revision c ase is d ismissed . 

 Misc ellaneous petitions, if any, sha ll a lso stand  d ismissed . 

 

___________________ 

  P. KESHAVA RAO, J  

 

Da te:10.12.2018. 

CCM 
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HONOURABLE SRI JUSTICE P. KESHAVA RAO  
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