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THE HONOURABLE SRI JUSTI CE SANJAY KUMAR
AND
THE HONOURABLE SRI JUSTICE M.GANGA RAO

|.COMA APPEAL NO.1 OF 2018

JUDGMENT
(Per S Justice Sanjay Kumar)

[.COMA O.A.No.3 of 2018 was filed by Nagarjuna Fertilizers and
Chemicals Limited, Hyderabad (NFCL), under Section 34(2) of the
Arbitration and Conciliation Act, 1996 (for brevity, ‘the Act of 1996’), to set
aside Arbitration Award dated 21.10.2017. Therein, NFCL filed 1.A.No.1 of
2018 under what is presently Section 36 (2) and (3) of the Act of 1996
read with Section 151 CPC; to stay the enforcement of the said Award. By
order dated 05.10.2018, a learned. Judge,. constituting the Commercial
Division of this Court under the Commercial Courts, Commercial Division
and Commercial Appellate Division of High Courts Act;, 2015 (for brevity,
‘the Act of 2015’), stayed the Award subject to the condition that NFCL
deposits 75% of the awarded amount with the Registry of this Court
within six weeks. The learned Judge also permitted Tecnimont SpA, ltlay,
the first respondent-claimant, to withdraw 50% thereof without furnishing
security and the balance 50% upon furnishing security. The withdrawals
were however made subject to the result of the case. Aggrieved by the
condition imposed as to deposit of 75% of the awarded amount, NFCL
preferred this appeal under Section 13 of the Act of 2015 read with
Section 34 of the Act of 1996 and Clause 15 of the Letters Patent.

By interim order dated 16.11.2018, this Court modified the
conditional order of stay by directing NFCL to deposit 50% of the awarded
amount to the credit of this appeal, of which 25% was to be deposited on

or before 28.12.2018 and the balance 25% within six weeks thereafter.



The Registry of this Court was directed to invest the amounts so
deposited in interest bearing fixed deposits in any nationalized bank.

[.A.No.2 of 2018 was filed by Tecnimont SpA, ltaly, to vacate the
said interim order.

Heard Sri Vedula Venkataramana, learned senior counsel appearing
for Sri P.Vikram, learned counsel for NFCL, and Sri Omer Farooq, learned
counsel representing Sri Avinash Desai, learned counsel for Tecnimont
SpA, Italy.

At the outset Sri Omer Farooq, learned counsel, would raise the
issue of maintainability of this appeal. He would contend that in terms of
Section 13 of the Act of 2015 read with Section 37 of the Act of 1996, the
present appeal is not maintainable. Fer contra, Sri Vedula Venkataramana,
learned senior counsel, would argue that this. Court must construe the
relevant provisions by tilting towards an interpretation that would enable
an aggrieved party to ‘avail the remedy of appeal.instead of foreclosing it.
He would assert that upon such interpretation of the aforestated
provisions, the present appeal is maintainable.

It would be apposite at this stage to examine the statutory scheme
of the Act of 2015. This Act was promulgated with the intention of
providing an independent mechanism for early resolution of high value
commercial disputes involving complex facts and questions of law. It was
intended to accelerate economic growth and improve the international
image of our justice delivery system. This Act came into force on
23.10.2015, in terms of the deeming provision under Section 1(3) thereof.
Initially, Section 6 of this Act enabled the jurisdictional Commercial Courts
to try all suits and applications relating to commercial disputes of the

specified value, as defined in Section 2(1)(i) which, in turn, stated to the



effect that the value of the subject matter of the commercial dispute
should not be less than Rupees One crore or such higher value, as may be
notified by the Central Government. However, by way of the Commercial
Courts, Commercial Division and Commercial Appellate Division of High
Courts (Amendment) Act, 2018, which is deemed to have come into force
on 03.05.2018, the Act of 2015 was amended and more particularly,
specified value, as defined under Section 2(1)(i), was reduced from
Rupees One crore to Rs.3,00,000/-. Thereby, a larger number of
commercial disputes are now brought within the ambit of the jurisdictional
Commercial Courts constituted under the Act of 2015. By the very same
Amendment Act, Section 13 of the Act of 2015 was also amended. Section
13, as it stood originally in Chapter-1V relating to.appeals, read as under:

'13. Appeals from decrees of Commercial Courts and
Commercial "Divisions.—1). Any person -aggrieved by the
decision of the Commercial Court or Commercial Division of a High
Court may appeal to the Commercial Appellate Division of that High
Court within a period of sixty days from the date of judgment or
order, as the case may be:

Provided that an appeal shall lie from such orders passed by
a Commercial Division -or a Commercial Court that are specifically
enumerated under Order XLl of the Code of Givil Procedure, 1908
(5 of 1908) as amended by this Act and section 37 of the
Arbitration and Conciliation Act, 1996 (26 of 1996).

(2) Notwithstanding anything contained in any other law for
the time being in force or Letters Patent of a High Court, no appeal
shall lie from any order or decree of a Commercial Division or
Commercial Court otherwise than in accordance with the provisions
of this Act.’

However, by Section 12 of the Amendment Act of 2018, Section
13(1) was substituted as follows:

‘(1) Any person aggrieved by the judgment or order of a
Commercial Court below the level of a District Judge may appeal to
the Commercial Appellate Court within a period of sixty days from
the date of judgment or order.



(1A) Any person aggrieved by the judgment or order of a
Commercial Court at the level of District Judge exercising original
civil jurisdiction or, as the case may be, Commercial Division of a
High Court may appeal to the Commercial Appellate Division of that
High Court within a period of sixty days from the date of the
judgment or order.

Provided that an appeal shall lie from such orders passed by
a Commercial Division or a Commercial Court that are specifically
enumerated under Order XLIII of the Code of Civil Procedure, 1908
as amended by this Act and Section 37 of the Arbitration and
Conciliation Act, 1996’.

Earlier, Section 13(1) permitted an appeal being filed before the
Commercial Appellate Division of the High Court against the decision of
the Commercial Court, constituted under Section 3(1), or the Commercial
Division of the High Court, constituted under Section 4(1) thereof. This
appeal was to be filed within sixty days from.the date of the judgment or
order, as the case may be. The proviso to Section 13(1) however stated
that an appeal shall lie from such orders passed by a Commercial Division
or a Commercial Court that are specifically enumerated under Order 43
CPC, as amended by the Act of 2015, and Section 37 of the Act of 1996.
Section 13(2) remains the same and begins with a non-obstante clause. It
states in categorical terms that notwithstanding anything contained in any
other law for the time being in force or the Letters Patent of a High Court,
no appeal shall lie from any order or decree of a Commercial Division or
Commercial Court otherwise than in accordance with the provisions of the
Act of 2015.

Section 16 of the Act of 2015 falling in Chapter-VI, titled
‘Amendments to the provisions of the Code of Civil Procedure, 1908’,
comprises three sub-sections. Section 16(1) states that the provisions of
the CPC shall, in their application to any suit in respect of a commercial

dispute of a specified value, stand amended in the manner as specified in



the Schedule. Section 16(2) provides that the Commercial Court and a
Commercial Division should follow the provisions of the CPC, as amended
by the Act of 2015, in the trial of a suit in respect of a commercial dispute
of specified value. Section 16(3) states that where any provision of any
rule of the jurisdictional High Court or any amendment to the CPC by the
State Government is in conflict with the provisions of the CPC, as
amended by the Act of 2015, the latter should prevail. The Schedule to
the Act of 2015 speaks of amendment of Section 26 CPC, substitution of
Section 35 CPC and amendment of Section 35A. In so far as amendments
of the First Schedule to the CPC are concerned, the Schedule does not
refer to Order 43 CPC at all.

While so, Section 13(1), after its. amendment, now states that any
person aggrieved by the judgment or order of ‘a Commercial Court below
the level of a District Judge may appeal to the Commercial Appellate
Court, as defined under the newly inserted Section 2(1)(a) read with the
newly inserted Section 3A, within a period of sixty days from the date of
the judgment or order. The new Section 13(1A) states that any person
aggrieved by the judgment or order of a Commercial Court at the level of
a District Judge exercising original civil jurisdiction or, the Commercial
Division of a High Court may appeal to the Commercial Appellate Division
of that High Court within sixty days from the date of the judgment or
order. The proviso to the erstwhile 13(1) became the proviso to the
present Section 13(1A) but there is no change therein.

It is therefore clear that the change brought about in Section 13 of
the Act of 2015 was attributable to the reduction of the specified value, as
defined in Section 2(1)(i), whereby even Courts subordinate to the District

Court are now entitled to entertain and adjudicate commercial disputes. In



the light of this enlargement of jurisdiction, Section 13 now provides for
an appeal being filed against an order of a Commercial Court below the
level of a District Judge to the Commercial Appellate Court at the District
Judge level. The appeal provision, in so far as an appeal against the
judgment or order of a Commercial Court at the level of District Judge and
the Commercial Division of a High Court are concerned, more or less
remains the same as such an appeal would lie to the Commercial
Appellate Division of the High Court within sixty days from the date of the
said judgment or order. The unchanged proviso to Section 13(1) has now
become the proviso to Section 13(1A), as the erstwhile Section 13(1) has
now become the present Section 13(1A).

The provisions of the Act of 1996 may now be examined.

Major changes were brought about ‘in' the Act of 1996 by the
Arbitration and Conciliation (Amendment) Act, 2015. This amendment Act
is deemed to have come.into force on 23.10.2015, as per Section 1(2)
thereof. Significantly, a sea change was brought about in the regime to be
followed for assailing an Arbitral Award. Section 34(6) has been inserted
in the Act of 1996 requiring an application for setting aside an Arbitral
Award filed under Section 34 to be disposed of expeditiously, and in any
event, within a period of one year from the date on which notice is served
upon the other party under Section 34(5). Section 36 of the Act of 1996
dealing with ‘Enforcement’ has also been substantially changed. The
earlier Section 36 merely provided that when the time to make an
application to set aside an Arbitral Award under Section 34 expires or
when such an application, having been made, is refused, the Award
should be enforced under the CPC in the same manner as if it were a

Court decree. The erstwhile provision now takes shape in the amended



provision as sub-section (1) thereof. Section 36(2), which has been newly
inserted, provides that mere filing of an application to set aside the
Arbitral Award under Section 34 would not by itself render the Award
unenforceable, unless the Court grants an order of stay of its operation in
accordance with the provisions of Section 36(3) on a separate application
made for that purpose. Section 36(3) provides that upon filing of an
application under Section 36(2) for stay of the operation of the Arbitral
Award, the Court may, subject to such conditions as it may deem fit, grant
stay of the operation of such Award for reasons to be recorded in writing.
The proviso to Section 36(3) states that the Court, while considering the
application for grant of stay in the case of an Arbitral Award for payment
of money, shall have due regard to the provisions for grant of stay of a
money decree under the provisions of the CPC.

Section 37 of the Act of 1996, dealing with appealable orders, has
also undergone some change in as much as.an order passed by a Court
refusing to refer the parties to arbitration under Section 8 of the Act of
1996 has now been made appealable. Section 37, as it stood earlier and
as it stands now, still provides that an appeal shall lie from an order
setting aside or refusing to set aside an Arbitral Award under Section 34
of the Act of 1996. Section 37 also makes it clear that an appeal shall lie
only from the orders enumerated thereunder and from no other orders.
Therefore, the scope of appellate remedies, in the scheme of Act of 1996,
was and still continues to be limited.

These amended provisions of the Act of 2015 and the Act of 1996
fell for consideration before the Supreme Court in KANDLA EXPORT

CORPORATION V/s. M/s. OCl CORPORATION'. The question before
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the Supreme Court was however different from that which arises for
consideration presently. The Supreme Court was considering the scope of
appealable orders under Section 50 of the Act of 1996. The issue raised
before the Supreme Court was as to whether an appeal which was not
maintainable under Section 50 of the Act of 1996 would nonetheless be
maintainable under Section 13(1) of the Act of 2015. Referring to Section
13(1) of the Act of 2015, the Supreme Court opined that it was in two
parts. The main provision provided for appeals from judgments, orders
and decrees of the Commercial Division of the High Court, to which an
exception was carved out by way of the proviso. This proviso, per the
Supreme Court, allowed appeals only from such orders which were
specifically enumerated under Order 43 CPC or. Section 37 of the Act of
1996 and therefore, orders that were specifically appealable under Order
43 CPC and only appeals that are mentioned in Section 37 of the Act of
1996 would be the appeals maintainable before the Commercial Appellate
Division of the High Court. Reference was made by the Supreme Court to
its earlier decision in FUERST DAY LAWSON LIMITED V/s. JINDAL
EXPORTS LIMITED?, wherein the issue raised was whether an order,
which is not appealable under Section 50 of the Act of 1996, would still be
subject to appeal under the Letters Patent of the High Court. In that
context, it was held that when the Special Act sets out a self-contained
code, the applicability of the general law procedure would be impliedly
excluded and the express provision need not refer to or use the words
‘letters patent’, as a reading of the provision itself would make it clear that
all further appeals are barred, meaning to say, even a letters patent

appeal would be barred.

2(2011) 8 SCC 333
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Noting that as per FUERST DAY LAWSON LIMITED?, appeals
which are not mentioned specifically would not be permissible and as
Section 13(1) of the Act of 2015 is a general provision vis-a-vis the special
appeal remedy provided under Section 50 of the Act of 1996, the Supreme
Court held that it could not override it. The Supreme Court then
considered the question as to why Section 37 of the Act of 1996 was
expressly included in the proviso to Section 13(1) of the Act of 2015,
which was also a special provision of appeal contained in a self-contained
code. One answer, per the Supreme Court, was that this was done ex
abundant/ cautela and another may be that as Section 37 itself was
amended by the Arbitration Amendment Act, 2015, which came into force
on the same day, the Parliament thought it necessary to emphasize that
the amended Section 37 would have precedence over the general
provision contained in Section 13(1) of the Act of 2015. Whatever may be
the ultimate reason for including Section 37 of the Act of 1996 in the
proviso to Section 13(1) of the Act of 2015, according to the Supreme
Court, the ratio decidendi of FUERST DAY LAWSON LIMITED? would
apply, and that being so, appeals filed under Section 50 of the Act of 1996
would have to follow the drill of Section 50 alone.

While concluding the judgment, the Supreme Court observed that
the matter could be looked at from a slightly different angle. Taking note
of the object of both the statutes, the Supreme Court observed that
arbitration itself was meant to be a speedy resolution of disputes and
commercial disputes involving high amounts of money should also be
speedily decided. This being the objective of both the enactments, the
Supreme Court held that providing an additional appeal would be turning

the enactments on their heads and therefore, Section 13(1) of the Act of
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2015 must be construed in accordance with the object sought to be
achieved by the Act and any construction thereof leading to further delay
must be eschewed.

It is in the light of the aforestated judgment that this Court would
have to consider the maintainability of the present appeal. The issue
would therefore turn upon Section 13(1A) of the Act of 2015 and the
proviso appended thereto. As already mentioned supra, the proviso
remained unchanged and the erstwhile Section 13(1) has now become the
present Section 13(1A). Be it prior to the amendment in 2018 or
thereafter, the Act of 2015 did not effect any changes in Order 43 CPC,
though the proviso to Section 13(1A) refers'to Order 43 CPC, as amended
by the Act of 2015. Therefore, Order 43 CPC, as it stands, would be
relevant for the purpose of testing the maintainability of an appeal filed
against the order of a Commercial Division or a Commercial Court in so far
as such appeals are concerned. In this regard, it may be noted that
‘commercial dispute’ is defined under Section 2(1)(c) of the Act of 2015 to
mean a dispute arising out of various kinds of transactions and
agreements. Therefore, suits arising out of such commercial disputes
would invariably involve filing of applications under the CPC which, in turn,
would attract the provisions of Order 43 CPC, if the orders passed on such
applications are appealable thereunder. In so far as jurisdiction of the
Commercial Courts in relation to arbitration matters is concerned, the
same is provided under Section 10 of the Act of 2015, which states that
where the subject matter of an arbitration is a commercial dispute of
specified value and if such an arbitration is an international commercial
arbitration, all applications or appeals arising out of the same under the

Act of 1996 would have to be filed in the High Court and should be heard
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and disposed of by the Commercial Division, where such Commercial
Division has been constituted in such High Court. The provision further
states that if the arbitration is other than an international commercial
arbitration, all applications or appeals arising out of such arbitration under
the Act of 1996 that have to be filed on the original side of the High
Court, shall be heard and disposed of by the Commercial Division, where
such Division has been constituted, and if such applications or appeals
arising out of the arbitration under the Act of 1996 would ordinarily lie
before the principal civil court of original jurisdiction in a district, not being
a High Court, they shall be heard and disposed of by the Commercial
Court exercising territorial jurisdiction over such arbitration.

As pointed out by the Supreme Court in KANDLA EXPORT
CORPORATION', the Act of 1996 is a self-contained code and the issues
arising thereunder would have to be construed strictly in accordance with
the provisions of the said Act. In this regard, Section 37 of the Act of 1996
would assume importance. Be it noted that even prior to its amendment in
2015, this provision provided for limited appeals and made it clear that an
appeal would lie only from the orders enumerated therein and from no
other orders. Earlier, orders granting or refusing to grant interim
measures under Section 9; setting aside or refusing to set aside an
Arbitral Award under Section 34; accepting a plea raised under Section
16(2) or Section 16(3), with regard to the jurisdiction of the Arbitral
Tribunal or such Arbitral Tribunal exceeding the scope of its authority; and
granting or refusing to grant an interim measure under Section 17 were
appealable under Section 37(1) and (2) of the Act of 1996. However, after
its amendment in 2015, one more category of orders is now added to the

provision thereby making it appealable, viz,, an order refusing to refer
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parties to arbitration under Section 8 of the Act of 1996. Significant to
note, an order referring the parties to arbitration under Section 8 of the
Act of 1996 is not appealable but only an order to the contrary.

It is in the context of this provision that the contentions of Sri
Vedula Venkataramana, learned senior counsel, need to be tested. He
would argue that when an order setting aside or refusing to set aside an
Arbitral Award under Section 34 of the Act of 1996 is appealable under
Section 37 thereof, it must be construed that applications filed in a
petition to set aside an Arbitral Award under Section 34 would also be
automatically appealable.

We however find this argument to be specious.

When the Act of 1996 is a self-contained Code, it would not be
open to this Court to enlarge the scope of ‘appealable orders when the
provision makes it emphatically clear that only the orders enumerated
therein would be appealable and no other.. Be it noted that the law
makers took the trouble to make it clear that an order refusing to refer
parties to arbitration under Section 8 alone is appealable but not an order
referring the parties to arbitration thereunder. This being the scheme of
the provision, it is not for this Court to expand it by reading something
into the language thereof when it is not there. We therefore reject the
plea that applications filed in a petition under Section 34 of the Act of
1996 would automatically be appealable under Section 37 thereof.

The second contention urged by Sri Vedula Venkataramana,
learned senior counsel, is that as stay of enforcement of an Arbitral Award
is basically in the nature of an injunction, it would automatically fall under
Order 39 Rules 1 and 2 CPC and therefore, such an order would be

appealable under Order 43(1)(r) CPC.
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We find this argument also to be without merit.

As already pointed suypra, a Commercial Court deals with various
kinds of commercial disputes. Matters arising out of commercial disputes
defined under Section 2(1)(c) of the Act of 2015 would invariably involve
provisions of the CPC, whereas matters arising in relation to arbitrations
under Section 10 thereof would be governed by the self-contained code in
the Act of 1996. No doubt, to the extent permissible, the provisions of the
CPC would be brought into play while dealing with matters arising under
the Act of 1996 also but that would not go to the extent of changing the
nature of the application filed under the Act of 1996 into one
independently arising under the CPC. Be it noted that in the case on hand,
the application for stay was filed under the provisions of the Ordinance of
2015, equivalent to Section 36(2) and (3) of:the Act of 1996, read with
Section 151 CPC. There was no reference to Order 39 Rules 1 and 2 CPC
in the said application and rightly so. Section 36 of the Act of 1996, after
its amendment in 2015, provides for the manner in which an application is
to be made for seeking stay of the operation of the Arbitral Award and no
mention is made therein of the provisions of the CPC, except to the extent
that while considering an application for grant of stay in the case of an
Arbitral Award for payment of money, the Commercial Court/Commercial
Division must have due regard to the provisions for grant of stay of a
money decree under the provisions of the CPC (See the proviso to Section
36(3) of the Act of 1996). Therefore, there is no possibility of smuggling
in Order 39 Rules 1 and 2 CPC into a stay application filed under Section
36(2) and (3) of the Act of 1996 and such an order would have to be
construed as one arising under the said provision alone. When such an

order is not appealable, as it is not enumerated amongst the appealable
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orders in Section 37 of the Act of 1996, it would militate against the
express language of the provision to allow an appeal to be filed against
such an order under Order 43 CPC. It would also be contrary to the edict
of the Supreme Court in KANDLA EXPORT CORPORATION', which
held in categorical terms that any construction of Section 13 of the Act of
2015 leading to further delay must be eschewed. Notably, the newly
inserted Section 34(6) of the Act of 1996 now prescribes a time limit for
disposal of a petition filed to set aside an arbitral award, indicating the
legislative intent leaning towards speedy disposal of such matters.

On the above analysis, we are of the opinion that this appeal is not
maintainable under Section 13(1A) of the Act of 2015 in the light of the
clear prohibition envisaged under the provisothereto.

The appeal is raccordingly dismissed. . Interim order dated
16.11.2018 passed in 1.A.No.1 of 2018 in this appeal shall stand vacated.
In the event, the appellant has deposited any sums to the credit of this
appeal pursuant to the aforestated interim order, the same shall stand
transferred to the credit of |.COMA.O.A.No.3 of 2018 pending before the
learned Judge constituting the Commercial Division of this Court. Pending
miscellaneous applications, if any, shall also stand dismissed. There shall

be no order as to costs.

SANJAY KUMAR,J

M.GANGA RAO,J
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