
HON’BLE SRI JUSTICE S.V. BHATT 

CRIMINAL PETITION No.10019 OF 2017 

AND 

WRIT PETITION No.34934 OF 2017 

 

COMMON ORDER: 

 

Heard  Mr.S.Niranjan Reddy, lea rned  senior c ounsel for 

petitioners, Sri Ravi Shanker Jandhya la  hold ing  for Mr.Sridhar for 

defac to c ompla inant/ respondents 2 and  4 respec tively in these two 

c ases and  the lea rned  Assistant Government Pleader for (Home) for 

Sta te. 

 

The ac c used  in FIR No.892 of 2017 da ted  25.09.2017 on the file 

of Banja ra  Hills Polic e Sta tion, Hyderabad  a re the petitioners in 

Crimina l Petition No.10019 of 2017.  The petitioners in Crimina l 

Petition No.10019 of 2017 a re emp loyees of Kesoram Industries 

Limited / petitioners in W.P.No.34934 of 2017.  The ac c used  filed  

Crimina l Petition No.10019 of 2017 to quash the p roc eed ings in 

Crime No.892 of 2017 on the file of Bana jra  Hills Polic e Sta tion, 

Hyderabad  City.  Kesoram Industries Limited  filed  the W.P. dec la ring  

the ac tion of S.H.O., Banja ra  Hills Polic e Sta tion and  Sub  Inspec tor, 

Banja ra  Hills Polic e Sta tion/ respondents 2 and  3  as pa rt of 

investiga tion, in issuing  notic e da ted  25.09.2017 freezing  Bank 

Guarantee bearing  No.F041BGP163400002 da ted  05.12.2016 (for 

short B.G.) issued  by respondent No.5 as a rb itra ry, illega l and  

without jurisd ic tion. 

The c ounsel appearing  for the pa rties have sta ted  tha t the 

c irc umstanc es as sta ted  in Crimina l Petition No.10019 of 2017 c an 

be referred  for d isposing of both c ases. 
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A.Lakshminarayana / 2nd  respondent on 24.09.2017 filed  

c ompla int aga inst the petitioners herein and  another before 

Banja ra  Hills Polic e Sta tion, Hyderabad .   The c omp la int was 

reg istered  as Crime No.892 of 2017 under Sec tions 420,406,409 and  

418 of Ind ian Pena l Code.  The g ist of the c omp la int and  whether it 

c onstitutes an offenc e or not, will be taken up  and  c onsidered  a fter 

setting  out the following c irc umstanc es. 

 Admitted ly, on 06.05.2015, the 2nd  respondent offered  to 

undertake the work of enric hment of limestone from low grade to 

high grade and  the offer resulted  in agreement da ted  13.05.2015 

between Kesoram Industries Limited  and  respondent No.2 for 

enric hment of limestone from low grade to high grade a t Mine 

Bloc k-F a t the Cement Plant of Kesoram Industries a t Basanth 

Nagar, Karimnagar Distric t.  Kesoram Industries through letter 

No.KC/ WS/ MINE/ CPD/ NRP/ 2015-16/ 004 da ted  13.05.2015 issued  the 

work order in favour of 2nd  respondent.  The 2nd  respondent c la ims 

to have invested  huge money for benefic ia tion of limestone and  

a lso had  undertaken the benefic ia tion work.  The 2nd  respondent 

sta tes tha t Kesoram Industries Limited  is to pay a  sum of 

Rs.2,86,89,372/ - for the benefic ia tion work exec uted  by respondent 

No.2 between 31.03.2017 and  06.09.2017.  The 2nd  respondent as 

pa rt of ob liga tion under agreement da ted  13.05.2015, furnished  

Bank Guarantee da ted  05.12.2016 for due performanc e of the 

ob liga tions under the agreement da ted  13.05.2015.   On 16.08.2017, 

22.08.2017 and  26.08.2017, the 2nd  respondent demanded  payment 

of the outstand ing amount towards a lleged  benefic ia tion of 

limestone. Kesoram Industries Limited  through e-ma il da ted  
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27.07.2017, c a lled  upon respondent No.2 to stop  a ll the ac tivities 

c overed  by agreement or benefic ia tion work order, withd raw the 

resourc es dep loyed  a t site with immed ia te effec t from 27.07.2017.  

On 06.09.2017, the 2nd  respondent issued  lawyer’ s notic e to Kesoram 

Industries c a lling  upon the Kesoram Industries to pay 2nd  respondent 

Rs.2,86,89,372/ - p lus Rs.5,65,85,153/ - and  in the event of 

d isagreement on the amount c la imed  by respondent No.2 by 

Kesoram Industries, respondent No.2 expresses his intention to 

invoke Clause 24 of agreement dated 13.05.2015 for resolution  of 

d isputes through arbitration.  On 11.09.2017, Kesoram Industries 

through its Advoc a tes  requested   10 days time to send  rep ly to 

lawyer’ s notic e da ted   06.09.2017.  On 22.09.2017, Kesoram 

Industries Limited  through its Financ ia l Controller and  Genera l 

Manager addressed  letter to the Manager, Karur Vysya  Bank 

Limited , R.P. Road , Sec underabad  invoking the bank guarantee 

da ted  05.12.2016.  It is, in this bac kground  , the 2nd  respondent filed  

c omp la int da ted  24.09.2017 aga inst the petitioners herein. The 

a llega tions c onstitute the offenc e for filing  c omp la int and  

reg istra tion of c omp la int as Crime No.892 of 2017 whic h reads thus: 

 “To his shock and surprise, he has learnt that Kesoram 

Industries Limited have sent a letter dated  22nd 

September,2017, to Karur Vysya Bank of Secunderabad 

branch revoking the Bank Guarantee bearing 

No.F041BGP163400002, Dated. 05.12.2016 for 

Rs.1,44,70,000/- given by him in favour of Kesoram 

Industries Limited, towards performance guarantee for 

the above said contract as per clause 6 of the agreement.  

After the amount recovered from his payable monthly 

bills, the value of the said BG reduces to 

Rs.1,33,60,000/-.  Therefore Revoking BG for 

Rs.1,44,70,000/- is a clear fraud and mischief.  Kesoram 
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Industries  Limited cannot revoke the said BG, without 

any breach of the said agreement and it was done for 

wrongful gain and unlawful enrichment. Admittedly there 

is no such allegation against him so far about any breach 

of the said agreement.  The said  letter dated 22nd 

September,2017 is given with malafidely intention to 

defraud and cheat him.  It also amounts to criminal 

breach of trust and mischief.  The motive behind the 

above said revocation is to misappropriate his aid big 

money, without discharging his outstanding sum.  With 

the said perpetration of conspiracy, not only him and 

many of his workmen with their respective families will 

not survive.  The said action of Kesoram Industries 

Limited is with cruel criminal intent and the said conduct 

since the beginning proves that the  accused have acted 

with dishonest intention to use him and his sources as a 

tool for their  needs and thereafter finish him 

permanently.  He therefore request to register a case and 

take immediate action against the culprits and save him. 

Received on 24.09.2017 at 18.30 hours. 

As per the contents of the above complaint I Sl. 

Ch.Jithender Reddy registered a case in Cr.No.892 /2017 

U/Sec.420,406,409,418 IPC and case file handed over to 

Sl. Sri B.Dayakar Reddy for further investigation.”  

                                                                 (Emphasis added) 

 

  It is ma tter of rec ord  and  not d isputed  by respondent No.2 

tha t respondent No.2 invoked  the jurisd ic tion of c ivil c ourt under 

Sec tion 9 of the Arb itra tion and  Conc ilia tion Ac t for interim relief 

aga inst invoc a tion of Bank Guarantee and  the 2nd  respondent was 

not suc c essful aga inst invoc a tion of Bank Guarantee by Kesoram 

Industries.  

 The Investiga ting  Offic er on reg istering  the c rime issued  notic e 

under Sec tion 102 of Crimina l Proc edure Code da ted  25.09.2017 

c a lling  upon the Manager, Karur Vysya  Bank to freeze the Bank 
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Guarantee.  The opera tive portion of letter da ted  25.09.2017, reads 

thus: 

 “During the course of investigation, examined the 

complainant in detailed and recorded  his statement in 

which he corroborated the same facts of the FIR.  Further 

he alleged that the accused company is trying to revoking 

the bank guarantee bearing No.F041BGP163400002 Dt. 

05.12.2016 for Rs.1,44,70,000/- to cause wrongly loss to 

him and his company and thereby committed fraud and 

cheating. 

Since the case is under investigation, it is required to 

freeze Bank Guarantee bearing No.F041BGP163400002 

Dt.05.12.2016 for Rs.1,44,70,000/- and also furnish the 

certified copies of Bank Guarantee document into this 

case as to proceed further investigation. 

Hence, it is request to freeze of bank guarantee bearing 

No.F041BGP163400002 Dt.05.12.2016 for 

Rs.1,44,70,000/- given in favour of Kesoram Industries 

Limited until the completion of investigation of this case.” 

 

 Mr.S.Niranjan Reddy c ontends tha t the c omp la int da ted  

24.09.2017 or the a llega tions in Crime No.892 of 2017 even if a re 

assumed to be c orrec t do not c onstitute c ommissioning  an offenc e 

by the petitioners herein. Ac c ord ing  to him, Kesoram Industries 

Limited  and  A.Lakshminarayana / respondent No.2 entered  into 

agreement da ted  13.05.2015 for benefic ia tion of limestone.  The 

parties to the agreement, have ac c ep ted  the terms and  c ond itions 

together with d isc harg ing rec ip roc a l ob liga tions under the 

agreement.  The parties in furtheranc e of the ob liga tions under the 

agreement have taken a  few steps suc h as Kesoram Industries 

Limited  a llowing respondent No.2 to estab lish p lant, mac hinery and  

dep loyment of work forc e and  mac hinery for benefic ia tion of 

limestone a t Bloc k-F.  Likewise, the 2nd  respondent c la ims to have 
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exec uted  the work under agreement da ted  13.05.2015.  During  and  

in the c ourse of performanc e of ob liga tions d ifferenc es have a risen 

either in benefic ia tion of limestone, mode and  manner in exec uting  

the benefic ia tion of limestone, sa fety measures  adop ted  by 

respondent No.2 etc . on the one hand  and  on the other bela ted  

payment or non-payment of amount  for the work exec uted  by 

respondent No.2.  Respondent No.2 issued  lega l notic e da ted  

06.09.2017.  The c ompany issued  p relimina ry rep ly da ted  22.09.2017 

and  the fina l rep ly da ted  05.10.2017 to respondent No.2.  In the 

interregnum period , the c ompany enc ashed  the Bank Guarantee 

vide letter da ted  25.09.2017 for the a lleged  b reac h of ob liga tion by 

respondent No.2 under the agreement.  The agreement is 

termina ted  and  the 2nd  respondent was c a lled  upon to withd raw 

men and  mac hinery from the site.   These c irc umstanc es either 

taken together or a lone do not c onstitute an offenc e for reg istering  

c rime on the c omp la int da ted  25.09.2017 filed  by respondent No.2. 

The termina tion of c ontrac t by Kesoram Industries, invoc a tion of 

Bank Guarantee etc . a re pure and  simp le c ivil d isputes between 

the pa rties under the agreement da ted  13.05.2015.  Ac c ord ing  to 

him, the reg istra tion of c omp la int under Sec tion 406 read  with 405, 

409 and  418 and  420 IPC is illega l and  the reg istra tion of c rime does 

not sa tisfy the basic  ingred ients of the Sec tions referred  to above for 

reg istering  a  c rime.  Ac c ord ing to him, the a llega tion in the 

c ompla int for invoking  the c rimina l remedy is tha t “ the invoc a tion of 

Bank Guarantee for Rs.1,44,70,000/ - is a  c lea r fraud  and  misc hief. 

Kesoram Industries Limited  c annot invoke the sa id  Bank Guarantee 

without any b reac h of sa id  agreement and  it was done for wrongful 
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ga in and  unlawful enric hment.  The invoc a tion of Bank Guarantee 

without b reac h of ob liga tion by respondent No.2 is a lleged  in the 

c omp la int.  The letter da ted  22.09.2017 is g iven with mala fide  

intention to defraud  and  c hea t respondent No.2.  The invoc a tion of 

Bank Guarantee amounts to c rimina l b reac h of trust and  misc hief.  

The motive in invoking  Bank Guarantee is to misappropria te the 

amount c overed  by Bank Guarantee without d isc harg ing the 

outstand ing sum to respondent No.2” .  He c ontends tha t though 

the first information report is reg istered  as c rime, still in the 

c irc umstanc es of the c ase on hand , the reg istra tion of c rime in the 

bac kground  of a llega tions sta ted  in the c omp la int da ted  25.09.2017 

amount to abuse of p roc ess of Court and  the FIR is required  to be 

quashed  to sec ure the ends of justic e.  He p lac es strong relianc e on 

the dec isions in  R.P.Kapur v. State of Punjab1, State of Karnataka v. 

Muniswamy2, G.Sagar Suri v. State of U.P.3, Joseph Salvaraja v. State 

of Gujarat4, Rukmini Narvekar v. Vijaya Satardekar5, Alpic  Financ e 

Ltd. v. P.Sadasivan6,  Y.V.Jose v. State of Gujarat7, Indian Oil 

Corporation v. NEPC India Ltd.8 Sunil Bharti Mitta l v. CBI9,  

S.N.Palanitkar v. State of Bihar10, L.Dhanya Naik v. 

                                                 
1
  AIR 1960 SC 866 

2
 (1977) 2 SCC 699 

3
 (2000) 2 SCC 636 

4
  (2011) 7 SCC 59 

5
 (2008) 14 SCC 1 

6
 (2001) 3 SCC 513 

7
 (2009) 3 SCC 78 

8
  (2006) 6 SCC 736 

9
 (2015) 4 SCC 609 

10
 2001 Crl.L.J.4765 
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State11,Sheonarayan Jaiswal v. State of Bihar12  and  Madhavrao 

Jiwajirao Sc india v. Sambhajirao Chandrojirao Angre13. 

 Mr.Ravi Shanker Jandya la  appearing  for c omp la inant 

c ontends tha t the b reac h of an undertaking or ob liga tion and  

likewise either c ommission of an ac t or omission to ac t under 

agreement c ould  a ttrac t both the   c ivil and  c rimina l law 

c onsequenc es.  In the c ase on hand , he c ontends tha t Kesoram 

Industries Limited  instead  of paying the amount due for the 

benefic ia tion c omp leted  by 2nd  respondent, termina ted  the 

agreement da ted  13.05.2015 and  enc ashed  the Bank Guarantee 

without a  b reac h of ob liga tion by 2nd  respondent.  Ac c ord ing to 

him, the petitioners have not made out a  c ase for quashing FIR 

No.892 of 2017.  The a llega tions in the FIR, ac c ord ing to him, 

c onstitute the offenc e under Sec tions 405 read  with 406,409,418 

and  420    of IPC.  He c ontends tha t the app lic a tion filed  under 

Sec tion 9 of the Arb itra tion and  Conc ilia tion Ac t is an add itiona l 

measure to whic h respondent No.2 is entitled  in law, from 

preventing  Kesoram industries enc ashing the Bank Guarantee.  

Ac c ord ing  to him, even assuming tha t the a rb itra tion c lause is 

a lready invoked  by the pa rties to the agreement da ted  13.05.2015, 

the filing  of c omp la int and  reg istra tion of Crime No.892 of 2017 is 

susta inab le in law.  On the power and  jurisd ic tion of Investiga ting  

Offic er to d irec t freezing Bank Guarantee he relies on dec ision in 

                                                 
11

 1977 Crl.L.J.654 

12
 AIR 1953 Pa tna  225 

13
 (1988) 1 SCC 692 
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State of Maharastra v.Tapas D.Neogy14.  He p rays for d ismissing  the 

Crimina l Petition and  a lso the Writ Petition. 

 The Assistant Government Pleader reads the opera tive 

portion whic h is exc erp ted  above and  c ontends the Sta tion House 

Offic er was sa tisfied  tha t a  c rime under Sec tions 420, 406, 409 and  

418 IPC is made out and  ac c ord ing ly the c omp la int is reg istered  as 

Crime No.892 of 2017.  He submits tha t ma tter is a t the stage of 

investiga tion and  there is no need  for quashing Crime No.892 of 

2017. 

 The lea rned  c ounsel appearing  for the parties have sta ted  

tha t the outc ome of notic e issued  under Sec tion 102 of Crimina l 

Proc edure Code is to be c onsidered  sub jec t to the outc ome of 

W.P.No.34934 of 2017 where Crimina l Petition No.10019 of 2017 is 

c ha llenged . 

 The points for c onsidera tion a re: 

 (i) Whether the reg istra tion of c omp la int da ted  

25.09.2017 as Crime No.892 of 2017 amounts to abuse 

of p roc ess of Court and  Crime No.892 of 2017 is 

quashed  to p revent abuse of p roc ess or sec ure the 

ends of justic e?   

(ii) Whether the notic e da ted  25.09.2017 freezing Bank 

Guarantee is va lid  and  within the powers of I.O. under 

Sec tion 102 of Crimina l Proc edure Code? 

           Let me a t the outset refer to the p rec edents on the sc ope of 

jurisd ic tion under Sec tion 482, ingred ients of Sec tion 405, 409 and  

420 of IPC and  whether the c omp la int da ted  25.09.2017 as made 

                                                 
14

   (1999 (7) SCC 685 
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out sa tisfies the requirements of these sec tions for c ontinuing the 

investiga tion etc .? 

In R.P.Kapur v. State of Punjab  on the sc ope and  ambit of 

jurisd ic tion under Sec tion 482 (1 supra ), it is held  as follows: 

  
“Cases may be also arise where the allegations in the 

first information report or the complaint, even if they are 

taken at their face value and accepted in their entirety, do 

not constitute  the offence alleged; in such cases no 

question of appreciating evidence arises; it is a matter 

merely of looking at the complaint or the first information 

report to decide whether the offence alleged is disclosed 

or not.  In such cases it would be legitimate for the High 

Court to hold that it would be manifestly unjust to allow 

the process of the criminal court to be issued against the 

accused person..” 

 

     On the same p rinc ip le of law under Sec tion 482, in State of 

Karnataka v. Muniswamy (2 supra ), it held  as under: 

 “ In the exercise of this wholesome power, the High 

Court is entitled to quash a proceeding if it comes to the 

conclusion that allowing the proceeding to continue would 

be an abuse of the process of the Court or that  the ends 

of justice require that the proceeding ought to be 

quashed.  The saving of the High Court’s inherent 

powers, both in civil and criminal matters, is designed to 

achieve a salutary public purpose which is that a  court 

proceeding ought not to be permitted to degenerate into a 

weapon of harassment or persecution.” 

 

      In G.Sagar Suri v. State of U.P. (supra  3), it is held  as under: 

 “Jurisdiction under Section 482 of the Code has to be 

exercised with great care. In exercise of its jurisdiction 

the High Court is not to examine the matter superficially.  

It is to be seen if a matter, which is essentially of a civil 

nature, has been given a cloak of criminal offence.  

Criminal proceedings are not a short cut of other 

remedies available in law.  Before issuing process a 
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criminal court has to exercise a great deal of caution.  For 

the accused, it is a serious matter.  This Court has laid 

certain principles on the basis of which the High Court is 

to exercise its jurisdiction under Section 482 of the Code.  

Jurisdiction under this section has to be exercised to 

prevent abuse of the process of any court or otherwise to 

secure the ends of justice.” 

 

   In Joseph Salvaraja v. State of Gujarat (supra  4) on quashing  

FIR on dea ling  with a  c ivil d ispute, it is held  as follows: 

 “In our opinion, the matter appears to be purely civil in 

nature.  There appears to be no cheating or a dishonest 

inducement for the delivery of property or breach of trust 

by the appellant.  The present FIR is an abuse of process 

of law.  The purely civil dispute, is sought to be given a 

colour of a criminal offence to wreak vengeance against 

the appellant.  It does not meet the strict standard of 

proof required to sustain a criminal accusation. In such 

type of cases, it is necessary to draw a distinction 

between civil wrong and criminal wrong as has been 

succinctly  held by this Court in Devendra v. State of U.P. 

relevant part thereof is reproduced  hereinbelow: 

 “ ..A distinction must be made between a civil wrong and 

a criminal wrong.  When dispute between the parties  

constitute only a civil wrong and not a criminal  wrong, 

the courts would not permit a person to be harassed 

although no case for taking cognizance of the offence 

has been made out.” 

 
            In Rukmini Narvekar v. Vijaya Satardekar (supra  5), it is held  

as under: 

 “In order to identify the parameters of the questions 

referred to it, the larger Bench observed that in the case 

before  it the question involved was not about the 

jurisdiction under Section 482 of the Code where along 

with the petition the accused may file unimpeachable 

evidence of sterling quality and on that basis seek 

quashing, but it is about the right claimed by the accused 

to produce material at the stage of framing charge. 
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   “While deciding the questions referred to it, the larger 

Bench made a conscious distinction between a 

proceeding under Section 227 Cr.PC before the trial court 

and a proceeding under Section 482 CrPC and made a 

reference to the court’s power to consider material other 

than those produced by the prosecution in a proceeding 

under Section 482 Cr.P.C. 

xx 

However, in paras 21 and 29 of the judgment the larger 

Bench did indicate that the width of the powers of the 

High Court under Section 482 CrPC and Article 226 of 

the Constitution is unlimited whereunder in the interest of 

justice the High Court could make such order as may be 

required to secure the ends of justice and to prevent 

abuse of the process of any court. 

xx 

However, in a proceeding taken therefrom under Section 

482 CrPC the court is free to consider material that may 

be produced on behalf of the accused to  arrive  at a 

decision  whether the charge as framed could be 

maintained.” 

     
        In Alpic  Financ e Ltd. v. P.Sadasivan (supra  6), it is held  as 

under:  

 “The facts in the present case have to be appreciated in 

the light of the various decisions of this Court. When 

somebody suffers injury to his person, property or 

reputation, he may have remedies both under civil and 

criminal law. The injury alleged may form basis of civil 

claim and may also constitute the ingredients of some 

crime punishable under criminal law. When there is 

dispute between the parties arising out of a transaction 

involving passing of valuable properties between them, 

the aggrieved person may have right to sue for damages 

or compensation and at the same time, law permits the 

victim to proceed against the wrongdoer for having 

committed an offence of criminal breach of trust or 

cheating. Here the main offence alleged by the appellant 

is that respondents committed the offence under Section 

420 I.P.C. and the case of the appellant is that 

respondents have cheated him and thereby dishonestly 
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induced him to deliver property. To deceive is to induce a 

man to believe that a thing is true which is false and 

which the person practicing the deceit knows or believes 

to be false. It must also be shown that there existed a 

fraudulent and dishonest intention at the time of 

commission of the offence. There is no allegation that the 

respondents made any willful misrepresentation. Even 

according to the appellant, parties entered into a valid 

lease agreement and the grievance of the appellant is 

that the respondents failed to discharge their contractual 

obligations. In the complaint, there is no allegation that 

there was fraud or dishonest inducement on the part of 

the respondents and thereby the respondents parted with 

the property. It is trite law and common sense that an 

honest man entering into a contract is deemed to 

represent that he has the present intention of carrying it 

out but if, having accepted the pecuniary advantage 

involved in the transaction, he fails to pay his debt, he 

does not necessarily evade the debt by deception.”  

 

 In V.Y.Jose v. State of Gujarat (supra  7), on the requirements 

of c hea ting , it is held  as under: 

“An offence of cheating cannot be said to have been 

made out unless the following ingredients are satisfied : 

"i) deception of a person either by making a false or 

misleading representation or by other action or omission; 

(ii) fraudulently or dishonestly inducing any person to 

deliver any property; or to consent that any person shall 

retain any property and finally intentionally inducing that 

person to do or omit to do anything which he would not 

do or omit." 

 For the purpose of constituting an offence of cheating, 

the complainant is required to show that the accused had 

fraudulent or dishonest intention at the time of making 

promise or representation. Even in a case where 

allegations are made in regard to failure on the part of the 

accused to keep his promise, in absence of a culpable 

intention at the time of making initial promise being 
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absent, no offence under Section 420 of the Indian Penal 

Code can be said to have been made out. 

xx 

We may reiterate that one of the ingredients of cheating 

as defined in Section 415 of the Indian Penal Code is 

existence of an intention of making initial promise or 

existence thereof from the very beginning of formation of 

contract. 

 

             Onc e aga in to the same effec t in Indian Oil Corporation v. 

NEPC India Ltd., (supra  8) on the fac ets of c hea ting , it is held  as 

under: 

“A careful reading of the section shows that a criminal 

breach of trust involves the following ingredients : (a) a 

person should have been entrusted with property, or 

entrusted with dominion over property; (b) that person 

should dishonestly misappropriate or convert to his own 

use that property, or dishonestly use or dispose of that 

property or willfully suffer any other person to do so; (c) 

that such misappropriation, conversion, use or disposal 

should be in violation of any direction of law prescribing 

the mode in which such trust is to be discharged, or of 

any legal contract which the person has made, touching 

the discharge of such trust. The following are examples 

(which include the illustrations under section 405) where 

there is 'entrustment' : 

(i) An 'Executor' of a will, with reference to the estate of 

the deceased bequeathed to legatees. 

(ii) A 'Guardian' with reference to a property of a minor or 

person of unsound mind. 

(iii) A 'Trustee' holding a property in trust, with reference 

to the beneficiary. 

(iv) A 'Warehouse Keeper' with reference to the goods 

stored by a depositor. 
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(v) A carrier with reference to goods entrusted for 

transport belonging to the consignor/consignee. 

(vi) A servant or agent with reference to the property of 

the master or principal. 

(vii) A pledgee with reference to the goods pledged by 

the owner/borrower. 

(viii) A debtor, with reference to a property held in trust on 

behalf of the creditor in whose favour he has executed a 

deed of pledge-cum-trust. (Under such a deed, the owner 

pledges his movable property, generally 

vehicle/machinery to the creditor, thereby delivering 

possession of the movable property to the creditor and 

the creditor in turn delivers back the pledged movable 

property to the debtor, to be held in trust and operated by 

the debtor).” 

     In  Sunil Bharti Mitta l v. CBI (supra  9), it is held  as under: 

 “No doubt, a corporate entity is an artificial person which 

acts through its officers, directors, managing director, 

chairman etc. If such a company commits an offence 

involving mens rea, it would normally be the intent and 

action of that individual who would act on behalf of the 

company. It would be more so, when the criminal act is 

that of conspiracy. However, at the same time, it is the 

cardinal principle of criminal jurisprudence that there is no 

vicarious liability unless the statute specifically provides 

so. 

Thus, an individual who has perpetrated the commission 

of an offence on behalf of a company can be made 

accused, along with the company, if there is sufficient 

evidence of his active role coupled with criminal intent. 

Second situation in which he can be implicated is in those 

cases where the statutory regime itself attracts the 

doctrine of vicarious liability, by specifically incorporating 

such a provision. 

When the company is the offender, vicarious liability of 

the Directors cannot be imputed automatically, in the 
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absence of any statutory provision to this effect. One 

such example is Section 141 of the Negotiable 

Instruments Act, 1881. In Aneeta Hada (supra), the Court 

noted that if a group of persons that guide the business of 

the company have the criminal intent, that would be 

imputed to the body corporate and it is in this 

backdrop, Section 141 of the Negotiable Instruments Act 

has to be understood. Such a position is, therefore, 

because of statutory intendment making it a deeming 

fiction. Here also, the principle of "alter ego", was applied 

only in one direction namely where a group of persons 

that guide the business had criminal intent, that is to be 

imputed to the body corporate and not the vice versa. 

Otherwise, there has to be a specific act attributed to the 

Director or any other person allegedly in control and 

management of the company, to the effect that such a 

person was responsible for the acts committed by or on 

behalf of the company. This very principle is elaborated in 

various other judgments. We have already taken note of 

Maharashtra State Electricity Distribution Co. Ltd. (supra) 

and S.K. Alagh (supra).”  

 In S.N.Palanitkar v. State of Bihar (supra  10), it is held  as under: 

 “..The High Court dismissed the petition filed 

under Section 482 Cr.P.C. by the impugned order placing 

reliance, in particular, on two decisions of this Court, one 

Trisuns Chemical Industry (supra) and Medchi Chemicals 

& Pharma (P) Ltd. v. Biological E. Ltd. & Ors., [2000] 3 

SCC 269. In the first case, this Court held that the 

exercise of inherent power should be limited to very 

extreme exceptions. Further it was held that referring the 

disputes to arbitration is not an effective substitute for a 

criminal prosecution when the disputed act is an offence. 

It may be noted that the said judgment gets attracted only 

when the disputed act is an offence, which the High Court 

has failed to notice. No doubt, exercise of inherent power 

under Section 482 Cr.P.C. by High Court should be 

limited to very extreme exceptions but in a case where 

ingredients of alleged offences are not satisfied even 

prima facie, it cannot be said that power under Section 

482 Cr.P.C. should not be exercised to quash the 
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process issued by a Magistrate. In the case of Smt. 

Nagawwa (supra), it is laid down that in such a case, 

power under section 482 Cr.P.C. can be exercised to 

quash the process issued by a Magistrate. 

In the second case also, this Court has expressed that 

"exercise of jurisdiction under the inherent power as 

envisaged under Section 482 Cr.P.C. to have the 

complaint or the charge-sheet quashed is an exception 

rather than a rule and the case for quashing at the initial 

stage must have to be treated as rarest of rare so as not 

to scuttle the prosecution. In the event, however, the 

court on perusal of the complaint comes to a conclusion 

that the allegations levelled in the complaint or charge-

sheet on the face of it does not constitute or disclose any 

offence as alleged, there ought not to be any hesitation to 

rise up to the expectation of the people and deal with the 

situation as is required under the law." Even from this 

case also, it is clear that if no offence is made out from 

the allegations made in the complaint, there should be no 

hesitation in exercising power under Section 482 Cr.P.C. 

to pass appropriate order. 

In the case on hand, we have already stated above that 

except against the appellant no. 7, no offence was made 

out against the remaining appellants as the ingredients of 

offences alleged against them were not satisfied.                   

Unfortunately, the High Court failed to exercise 

jurisdiction under Section 482 Cr.P.C. to correct manifest 

error committed by the learned Magistrate in issuing 

process against the appellants 1-6 and 8 when the 

alleged acts against them did not constitute offences for 

want of satisfying the ingredients of the offences. The 

approach and considerations while exercising power and 

jurisdiction by a Magistrate at the time of issuing process 

are to be in terms of Sections 200 to 203 under Chapter 

IV of Cr.P.C., having due regard to the position of law 

explained in various decisions of this Court, and whereas 

while exercising power under Section 482 of Cr.P.C. the 

High Court has to look at the object and purpose for 

which such power is conferred on it under the said 

provision. Exercise of inherent power is available to the 
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High Court to give effect to any order under the Cr.P.C., 

or to prevent abuse of the process of any court or 

otherwise to secure the ends of justice. This being the 

position, exercise of power under Section 482  Cr.P.C. 

should be consistent with the scope and ambit of the 

same in the light of the decisions aforementioned. In 

appropriate cases, to prevent judicial process from being 

an instrument of oppression or harassment in the hands 

of frustrated or vindictive litigants, exercise of inherent 

power is not only desirable but necessary also, so that 

the judicial forum of court may not be allowed to be 

utilized for any oblique motive. When a person 

approaches the High Court under Section 482 Cr.P.C. to 

quash the very issue of process, the High Court on the 

facts and circumstances of a case has to exercise the 

powers with circumspection as stated above to really 

serve the purpose and object for which they are 

conferred.” 

           In  L.Dhanya Naik v. State (supra  11) it is held  as under:                                             

 “In order to bring home the charge of criminal breach of 

trust by a public servant, there have to be an 

entrustment, thereafter misappropriation or conversion to 

one's own use or use in violation of any legal direction or 

of any legal contract and finally the misappropriation or 

conversion or disposal must be with a dishonest 

intention. 

         As such, every offence of criminal breach of trust 

though it involves a civil wrong in respect of which the 

complainant may seek a Civil redress for damages in 

Civil Court, yet every breach of trust in absence  of mens 

rea or criminal intention cannot legally justify criminal 

prosecution, criminal intention is the gist of offence under 

criminal breach of trust, forgery, or making of false 

document. “ 

 

  In Sheonarayan Jaiswal v. State of Bihar (supra  12), it is held  

as under: 
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  ”13. The offence of criminal breach of trust, is defined 

in Section 405, Penal Code. One of the essential 

conditions is that the property which is the subject-matter 

of the offence must have been entrusted to a person : a 

trust of some kind is necessary, and the property in 

respect of which criminal breach of trust can be 

committed must be either the property of some person 

other than the person accused, or the beneficial interest 

in or ownership of it must be in some other person and 

the offender must hold such property on trust for such 

other person or in some way for his benefit. In all the 

cases given in the illustrations to Section 405  in which a 

person is said to have committed the offence, the 

property in respect of which it is said to have been 

committed is the property of another person or property 

of which the offender was not the beneficial owner, 

although in one case, that of the executor, he had the 

legal title. 

I fail to see how it can be alleged in this case that the 

molasses which the distilleries had purchased were the 

property of any person other than the distillers 

themselves. I doubt if the Commissioner of Excise had 

any beneficial interest in the molasses, though he may 

have such interest in the spirit if and when such spirit is 

manufactured from the molasses. I have already referred 

to the terms of the licenses, which say nothing about raw 

materials for the manufacture of spirit. The permits, it 

may be stated, do not attach any obligation to the 

ownership of molasses : they relate merely to 'movement 

or transport' of molasses from one place to another, as 

contemplated by Section 4, Bihar Molasses (Control) Act. 

Therefore, I do not think that it can be said that any 

obligation was attached to the ownership of molasses, 

such as would constitute a "trust" within the meaning 

of Section 405, Penal Code, either by reason of the terms 

of the licenses or permits. The express conditions of the 

permits would be fulfilled as soon as the molasses were 

moved from one place to another as stated in the permits 

-- whether the molasses be used for liquor or not. If it be 

assumed that it was an implied condition of the grant of 
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permits that the molasses would be used 'only' for the 

manufacture of liquor -- it is difficult to assume that as an 

implied condition when both parties knew or intended that 

the molasses would be sold in the black market -- I am by 

no means satisfied that a violation of that condition would 

be anything more than a mere breach of contract. 

It may be that the permit holders contravened a particular 

direction or order of the Excise Commissioner. If they did 

so, they would be liable under Clause 9 of the Ordinance 

or  Section 10, Bihar Molasses (Control) Act, 1947. That, 

however, is not the charge against the petitioners, and no 

evidence was brought to my notice relating to the 

contravention of a particular order or direction of the 

Commissioner. A case of such contravention, if any, will 

be triable by the Magistrate and not by the Court of 

Session. The charge against the petitioners, is that they 

entered into a conspiracy to commit criminal breach of 

trust : that charge, in my opinion, is not sustainable on 

the evidence given in the case. A mere breach of contract 

or a breach of the conditions of a permit is not 

necessarily synonymous with criminal breach of trust. I 

may here give details of one of the permits, as an 

example.” 

    In Madhavrao Jiwajirao Sc india v. Sambhajirao Chandrojirao 

Angre (supra  13), it is held  as under: 

“The legal position is well-settled that when a prosecution 

at the initial stage is asked to be quashed, the test to be 

applied by the court is as to whether the uncontroverted 

allegations as made prima facie establish the offence. It 

is also for the court to take into consideration any special 

features which appear in a particular case to consider 

whether it is expedient and in the interest of justice to 

permit a prosecution to continue. This is so on the basis 

that the court cannot be utilised for any oblique purpose 

and where in the opinion of the court chances of an 

ultimate conviction is bleak and, therefore, no useful 

purpose is likely to be served by allowing a criminal 

prosecution to continue, the court may while taking into 
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consideration the special facts of a case also quash the 

proceeding even though it may be at a preliminary stage. 

Mr. Jethmalani has submitted, as we have already noted, 

that a case of breach of trust is both a civil wrong and a 

criminal offence. There would be certain situations where 

it would predominantly be a civil wrong and may or may 

not amount to a criminal offence. We are of the view that 

this case is one of that type where, if at all, the facts may 

constitute a civil wrong and the ingredients of the criminal 

offences are wanting. Several decisions were cited 

before us in support of the respective stands taken by 

counsel for the parties. It is unnecessary to refer to them. 

In course of hearing of the appeals, Dr. Singhvi made it 

clear that Madhavi does not claim any interest in the 

tenancy. In the setting of the matter we are inclined to 

hold that the criminal case should not be continued. 

Let me now, keep ing in view the p rec edents exc erp ted  

above, refer to the a llega tions in Crime No.892 of 2017.  Paragraph 

1 of Crime No.892 of 2017 refers to the c irc umstanc es or events 

happening  up  to the issue of lawyer’ s notic e da ted  06.09.2017.  The 

lawyer’ s notic e, it is relevant to note, does not refer to either the 

termina tion of agreement or non-payment of amounts due to 2nd  

respondent as a  d ispute c oming under Clause 24 of agreement 

da ted  13.05.2015.  On 27.07.2017, Kesoram Industries c a lled  upon 

2nd  respondent to stop  the ac tivities and  vac a te the site handed  

over to him for benefic ia tion of limestone.  Therefore, the 2nd  

respondent a t this stage does not trea t the steps taken by Kesoram 

Industries as c oming under Sec tion 405 etc  of IPC.   On the c ontra ry, 

reserves right to work out the remed ies under Clause 24 of the 

agreement da ted  13.05.2015.  While matters stood  thus, Kesoram 

Industries through letter da ted  22.09.2017 invoked  the Performanc e 

Bank Guarantee, g iven by respondent No.2.  The invoc a tion of Bank 
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Guarantee is c omp la ined  in the instant c ase as c ommissioning  of 

an offenc e by the petitioners herein and  a t the c ost of repetition, 

the opera tive portion of the c omp la int is rep roduc ed : 

“To his shock and surprise, he have learnt that Kesoram 

Industries Limited have sent a letter dated  22nd 

September,2017, to Karur Vysya Bank of Secunderabad 

branch revoking the Bank Guarantee bearing 

No.F041BGP163400002, Dated. 05.12.2016 for 

Rs.1,44,70,000/- given by him in favour of Kesoram 

Industries Limited, towards performance guarantee for 

the above said contract as per clause 6 of the agreement.  

After the amount recovered from his payable monthly 

bills, the value of the said BG reduces to 

Rs.1,33,60,000/-.  Therefore Revoking BG for 

Rs.1,44,70,000/- is a clear fraud and mischief.  Kesoram 

Industries  Limited cannot revoke the said BG, without 

any breach of the said agreement and it was done for 

wrongful gain and unlawful enrichment. Admittedly there 

is no such allegation against him so far about any breach 

of the said agreement.  The said  letter dated 22nd 

September,2017 is given with malafidely intention to 

defraud and cheat him.  It also amounts to criminal 

breach of trust and mischief.  The motive behind the 

above said revocation is to misappropriate his aid big 

money, without discharging his outstanding sum.  With 

the said perpetration of conspiracy, not only him and 

many of his workmen with their respective families will 

not survive.  The said action of Kesoram Industries 

Limited is with cruel criminal intent and the said conduct 

since the beginning proves that the  accused have acted 

with dishonest intention to use him and his sources as a 

tool for their  needs and thereafter finish him 

permanently.  He therefore request to register a case and 

take immediate action against the culprits and save him.” 

 

 From the above, it is c lea r tha t the 2nd  respondent does not 

a llege either c ommission or omission of an ac t a t the inc ep tion of 

rela tionship  between them pursuant to 2nd  respondent’ s offer letter 
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da ted  06.05.2015, the work order issued  by Kesoram Industries 

da ted  13.05.2015 and  the issue of Bank Guarantee da ted  

05.12.2016. But invoc a tion of Bank Guarantee a fter termina ting  the 

agreement is c ompla ined . 

 The invoc a tion of Bank Guarantee in the c onsidered  view of 

this Court c annot be trea ted  as amounting  to fraud , b reac h of trust 

or c hea ting .  The Bank Guarantee is furnished  by 2nd  respondent for 

due performanc e of ob liga tions under agreement da ted  

13.05.2015.  Assuming without rec ord ing  a  find ing  on whether the 

invoc a tion per se  is illega l or not, this Court is of the view tha t the 

remedy of 2nd  respondent aga inst invoc a tion of Bank Guarantee in 

the admitted  c irc umstanc es is both for rec overy of amounts due to 

him inc lud ing the amount c overed  by Bank Guarantee and  

damages if any suffered  on ac c ount of a lleged  illega l termina tion 

of agreement.  The parties have entered  into an agreement, the 

agreement dea ls with rec ip roc a l p romises, ob liga tions, during  the 

exec ution of agreement d ifferenc es have a risen resulting  in 

termina tion of agreement, invoking  the a rb itra tion c lause and  

working out the remed ies before the Forum agreed  between the 

parties.  The c omp la int reg istered  as Crime No.892 of 2017 does not 

sa tisfy the ingred ients of Sec tions under whic h the c rime is 

reg istered , and  the c onsidered  view of this Court by app lying view 

of the Apex Court is tha t a  c ivil d ispute is c onverted  into a  

c ompla int by reg istering c rime and  the c rime is reg istered  in a  

mec hanic a l way by Banja ra  Hills Polic e Sta tion without prima  fac ie  

examina tion of a llega tions and  the Sec tions under whic h offenc e is 

a lleged .  For the above reasons, this Court is sa tisfied  tha t c ase 



 24 

under Sec tion 482 of Cr.P.C. is made out  and  ac c ord ing ly Crime 

No.892 of 2017 is quashed  as amounting  to abuse of p roc ess of 

Court  and  a lso  to sec ure the ends of justic e.  The Crimina l Petition 

is a llowed as p rayed  for. Consequent to quashing the Crime, the 

notic e under Sec tion 102 of Cr.P.C. is held  as illega l and  for the 

same reasons notic e da ted  25.09.2017 is set aside.  The Crimina l 

Petition and  the Writ Petition a re a llowed . No order as to c osts.  

The c onsidera tion of the d isputes between the parties by this 

Court, is limited  to the extent of reg istra tion of Crime No.892 of 2017 

and  whether the further investiga tion is required  or not.  It sha ll not 

be understood  by the result of these c ases, as this Court expressing 

a  view on the d isputes whic h a re pend ing before the Arb itra l 

Tribuna l c onstituted  under Clause 24 of the agreement da ted  

13.05.2015.   

 Misc ellaneous petitions pend ing , if any, sha ll stand  c losed .  

 

____________ 

                       S.V.BHATT, J 

 

 

Da te: 19.01.2018 

Note: 

C.C. forthwith. 

B/ o. 
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