
HON’BLE SRI JUSTICE S.V.BHATT 

 

S.A. No.1555 OF 2018 

JUDGMENT: 

 

 Heard  Mr.G.V.S. Mehar Kumar for appellant and  

Mr.P.Prabhakar Rao for 1st respondent. 

 The 1st defendant in O.S. No.168 of 2009 in the Court of  

Add itiona l Senior Civil Judge, Narsa raopet is the appellant.   The 1st 

respondent filed  O.S. No.168 of 2009 for spec ific  performanc e of 

agreement of sa le da ted  30.03.2009 sa id  to have been exec uted  

by the 1st defendant. 

 The Sec ond  Appea l is d irec ted  aga inst the dec ree and  

judgment in A.S. No.21 of 2012 in the Court of XIII Add itiona l Distric t 

Judge, Narsa raopet, c onfirming the dec ree and  judgment in O.S. 

No.168 of 2009.  The c ase of the pa rties has been adverted  to in 

deta il by the judgments under appea l.  It is not the c ase of 

appellant either tha t the Courts below have c ommitted  an error in 

sta ting  a  c ase not p leaded  by the pa rties and / or omitted  to sta te  

a  fac t whic h has bearing  in dec id ing the issues between the 

pa rties.  Therefore, this Court refers to the averments as may be 

nec essary for d isposing of the Sec ond  Appea l. 

 The parties a re referred  as p la intiff and  defendants. 

 The c ase of p la intiff is tha t the p la int sc hedule belonged  to 

one Javangula  Kota iah son of Yellamanda . On 06.12.1985, 

Javangula  Kota iah, orig ina l owner, exec uted  reg istered  g ift deed  

doc ument No.5786/ 1985 in favour of 1st defendant.  On 30.03.2009, 

the 1st defendant exec uted  the suit agreement of sa le in favour of 
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p la intiff and  the important terms and  c ond itions of the sa id  

agreement a re sta ted  as the tota l sa le c onsidera tion is Rs.2,25,000/ - 

and  the 1st defendant rec eived  Rs.1,00,000/ - as ea rnest money and  

the ba lanc e sa le c onsidera tion of Rs.1,25,000/ - would  be pa id  

within two months from the da te of agreement of sa le and  the 1st 

defendant would  exec ute regula r sa le deed  in favour of p la intiff.  

The 1st defendant agreed  to get the sa le deed  exec uted  by his 

lega l heirs as well.  The default on the part of p la intiff is agreed  to 

be c ompensa ted  by rec eiving  18% per annum on the ba lanc e   

sa le c onsidera tion by the 1st defendant.  The p la intiff c la imed  to be 

ready and  willing  to perform his pa rt of ob liga tion within 20 days 

from 30.03.2009.  On 13.04.2009, lega l notic e was issued  and  the 

lega l notic e was returned  in c ollusion with the posta l authorities.  

The p la intiff issued  yet another notic e on 25.04.2009 to 1st defendant 

and  on 30.04.2009, the 1st defendant issued  rep ly notic e.  The 1st 

defendant has taken the p lea  tha t the suit agreement is not b ind ing 

on defendants 2 to 4.  The 1st defendant further c la imed  tha t the 

suit sc hedule is a  jo int p roperty. The p la intiff by referring to the 

refusa l to exec ute the sa le deed  through rep ly notic e da ted  

30.04.2009, filed  the p resent suit for spec ific  performanc e d irec ting  

the 1st defendant to exec ute the sa le deed .  The 1st defendant 

denied  exec ution of suit agreement da ted  30.03.2009 and  a lso 

rec eip t of Rs.1,00,000/ - as ea rnest money. The 1st defendant further 

c ontended  tha t defendants 2 to 4 desired  tha t the suit sc hedule 

p roperty is settled  on them and  there was no oc c asion to exec ute 

the suit agreement.  Ac c ord ing to 1st defendant, defendants  2 to 4 
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are not under ob liga tion to exec ute the sa le deed  as they a re 

strangers to the agreement.   

The tria l Court framed  the following issues for c onsidera tion: 

1.Whether the agreement of sale dated 30.03.2009 

is true, correct and duly executed by the defendant 

in favour of the plaintiff? 

2.Whether the plaintiff is entitled for specific 

performance of the contract basing on the 

agreement of sale dt.30.3.09? 

         3.To what relief? 

 

 The tria l Court c onsidered  both ora l and  doc umenta ry 

evidenc e.  While c onsidering  issues 1 and  2, by referring  to Ex.A2-g ift 

deed  exec uted  in favour of 1st defendant, the tria l Court held  tha t 

the suit sc hedule p roperty is self-ac quired  p roperty of the 1st 

defendant.  There is no p lea  of fab ric a tion, however, the evidenc e 

of DW.1 c ontrad ic ts the p lea  taken in the written sta tement.  The 

ora l evidenc e of PWs 1 to 4 would  go to show tha t the suit 

agreement was exec uted .  The tria l Court independently 

c onsidered  the ora l evidenc e of PWs 1 to 4, DWs 1 & 2 and  

doc umenta ry evidenc e Exs.A1 to A8 and  held  tha t p la intiff has 

estab lished  exec ution of Ex.A.1-sa le agreement by 1st defendant 

and  tha t the p la intiff was ready and  willing  to perform his ob liga tion 

under the suit agreement.  The 1st defendant in sp ite of rec eip t of 

notic e evaded  to perform his ob liga tion under the agreement of 

sa le.  Henc e, the tria l Court answered  issues 1 and  2 in favour of 

p la intiff and  aga inst the 1st defendant.  Through issue No.3, the tria l 

Court dec reed  the suit and  granted  two months time from 
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17.02.2012 to p la intiff to deposit ba lanc e sa le c onsidera tion of 

Rs.1,25,000/ -. 

  The 1st defendant a lone filed  appea l.  Through judgment 

and  dec ree, the appella te Court having regard  to the grounds 

ra ised  before the appella te Court c onsidered  it appropria te to 

frame the following point: 

 Whether there a re grounds to interfere with the judgment of 

the Court below made in O.S. No.168/ 09 da ted  17.02.2012 on the 

file of Add itiona l Senior Civil Judge’s Court, Narsa raopet? and  held  

tha t no ground  is made out warranting  interferenc e by the 

appella te Court.  Henc e, the Sec ond  Appea l. 

 Mr.Mehar Kumar c ontends tha t the appella te Court a long 

with the point framed  in pa ragraph No.11, ought to have framed  

the other points whic h have bearing on the exec ution of suit 

agreement viz., whether the p la intiff is ready and  willing  to perform 

his pa rt of agreement or not and  whether the tria l Court c onsidered  

ora l and  doc umenta ry evidenc e in the right perspec tive or not.  

Ac c ord ing to him, the judgment under appea l is liab le to be set 

aside and  there a re suffic ient g rounds for admission of the Sec ond  

Appea l.   

 On the other hand , Mr.Prabhakar Rao c ontends tha t the 

point framed  by the appella te Court though refers to examining 

whether the dec ree and  judgment in O.S. No.168 of 2009 on the file 

of Add itiona l Senior Civil Judge, Narsa raopet is tenab le or not by 

itself is not a  ground  warranting  either admission of Sec ond  Appea l 

and / or interferenc e by this Court under Sec tion 100 of the Civil 
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Proc edure Code.  The lea rned  c ounsel further c ontends tha t the 

substanc e of c onsidera tion of the judgment under appea l is tha t 

the appella te Court has c onsidered  eac h one of the c ontentions 

ra ised  by both the parties on exec ution of suit agreement, rec eip t 

of c onsidera tion and  the d ila tory tac tic s resorted  to by 1st 

defendant.  The find ings rec orded  a re based  on evidenc e and  a ll 

questions ra ised  in the Sec ond  Appea l substantia lly for re-

apprec ia tion of ora l evidenc e a re not within the grounds ava ilab le 

under Sec tion 100 of Civil Proc edure Code.  He relies on the 

following find ings in the judgment of the appella te Court. 

     “ The attestors of Ex.A1 agreement of sale were 

examined as PWs 2 to 4.  They filed their examination in 

chief in the form of sworn affidavit  supporting the claim of 

the plaintiff in so far as the execution of Ex.A1 agreement 

of sale by the first defendant in favour of the plaintiff 

dated 30.3.2009 including the  payment of Rs.1,00,000/- 

as advance etc.  Even during the cross examination of 

PWs 2 to 4, the defence could not elicit any material 

which would prove their evidence as unbelievable.  The 

evidence of PWs 2 to 4 is corroborating with the evidence 

of PW1 in so far as the execution of Ex.A1 agreement of 

sale by the first defendant in favour of the plaintiff 

including the payment of Rs.1,00,000/- (Rupees one lakh 

only) as advance.  The evidence of PWs 1 to 4 coupled 

with the contents of Ex.A1 agreement of sale would prove 

that the first defendant being the absolute owner of the 

schedule property agreed to sell the same to the plaintiff 

for a sum of Rs.2,25,000/- (Rupees two lakh twenty five 

thousand only), received an advance amount of 

Rs.1,00,000/- (Rupees one lakh only) from the plaintiff 

and executed Ex.A1 agreement of sale, on 30.3.2009. 

 It is the evidence of PW1 within 20 days for the date of 

Ex.A1, he was ready and willing to pay the balance of 

sale consideration and to obtain regular sale deed in 
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terms of Ex.A1 from the first defendant, but the first 

defendant avoided to receive the balance amount and to 

execute the sale deed.  Admittedly, the suit agreement of 

sale is dated 30.3.2009.  In Ex.A1 the time fixed for 

payment of balance and to obtain sale deed by the 

plaintiff is two months.  Within 14 days of the suit 

agreement of sale, the plaintiff got issued a legal notice to 

the first defendant calling upon him to receive the 

balance of sale consideration and execute sale deed as 

evidenced by Ex.A3 legal notice. Understandably, as the 

said notice was not served on the first defendant, the 

plaintiff got issued another legal notice on 25-4-2009 with 

the same demand to receive the balance sale 

consideration and execute sale deed as evidenced by 

Ex.A5.  Thus, it is clear from the above, the plaintiff 

expressed his ready and willingness to perform his part of 

contract within 14 days from the date of agreement of 

sale, but it is the first defendant who avoided to perform 

his part of contract. 

 Absolutely there is no truth in the contention of the first 

defendant that his daughters/D2 to D4 got filed the suit 

through the plaintiff.  The reason for my observation in 

this regard is that the first defendant as DW.1, during the 

cross examination by the counsel for the plaintiff, has 

categorically stated that he does not know whether his 

daughters were added as parties to the suit and further 

he does not know whether D2 to D4 filed any suit against 

the plaintiff; and that his daughters did not issue any 

notice to him prior to filing the suit demanding him to 

partition the schedule property and that he did not receive  

notice issued by his daughters and that  there are visiting 

terms between him and his daughters etc.  it appears, the 

first defendant himself invented the story as if his 

daughters pressurizing to settle the property in their 

favour, understandably to avoid his part of contract in 

terms of Ex.A1.  As a matter of fact, the daughters of the 

first defendant namely D2 to D4 are nothing to do with 

the suit schedule property, the reason being it is his self 

acquired property got by him from his father, Kotaiah 

through the original of Ex.A1 gift deed dated 6.12.1985. 
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           At the cost of repetition, I may once again say that 

the first defendant being the absolute owner of the 

schedule property got by him through his father under the 

original of Ex.A2 regd. gift deed dated 6-12-1985, offered 

to sell the same to the plaintiff for a sum of Rs.2,25,000/- 

(Rupees two lakh twenty five thousand only), received 

Rs.1,00,000/- (Rupees one lakh only) as advance on 

30.03.2009, executed Ex.A1 agreement of sale in his 

favour and thereafter avoided to perform his part of 

contract though the plaintiff is ready and willing to 

perform his part of contract.  The learned trial court 

having discussed the evidence in proper perspective has 

rightly decreed the suit directing the first defendant to 

execute the regular sale deed after receiving the balance 

of sale consideration in terms of Ex.A1, which does not 

call for any interference by this court.  Absolutely, there 

are no grounds what so ever to interfere with the well 

reasoned judgment and decree of the trail Court.  The 

point is, accordingly, answered in favour of the plaintiff 

and against the first defendant.”   

 

and  p rays for d ismissing the Sec ond  Appea l. 

 The substantia l questions framed  for c onsidera tion of this 

Court a re as follows: 

a) Whether the courts below are justified in decreeing the 

suit that the appellant did not plea that the suit 

agreement is forgery but that can be raised at any 

stage of proceedings without pleading? 

b) Whether the courts below are justified in decreeing the 

suit the respondent is not proved his ready and 

willingness to perform his part of contract as per 

Section 20 of the Specific Relief Act? 

c) Whether the lower appellate court is justified in 

confirming the findings of the trial court without giving 

valid and cogent reasons? 
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 I have heard  the lea rned  c ounsel appearing  for the pa rties 

and  a lso perused  the p lead ings and  the judgments of the Courts 

below.  May be tha t the appella te Court has c onfirmed  the dec ree 

and  judgment of the tria l Court in O.S. No.168 of 2009 and  thereby 

the Courts below have rendered  c onc urrent find ings of fac t.  The 1st 

appella te Court when is in agreement with the find ings rec orded  by 

the tria l Court, the appella te Court is not required  to sta te in extenso  

the reasons  whic h weigh with the appella te Court in c onfirming the 

judgment of the tria l Court.  In the c ase on hand , the appella te 

Court has independently c onsidered  the evidenc e having regard  

to the p leas ra ised  by the 1st defendant and  rec orded  independent 

find ings on exec ution, rec eip t of Rs.1,00,000/ - towards earnest 

money; tha t the p la intiff is ready and  willing  to perform his pa rt of 

c ontrac t and  the 1st defendant was not performing his ob liga tion 

under the agreement of sa le.   The questions whic h a re exc erp ted  

above, in the c onsidered  view of this Court, a re not substantia l 

questions of law.  These questions, if onc e aga in c onsidered  by this 

Court, suc h c onsidera tion is nothing but re-apprec ia tion of ora l 

evidenc e on whic h c onc urrent find ings of fac t a re rec orded  by the 

Courts below.   It is not the c ase either tha t the ora l evidenc e whic h 

has bearing  is exc luded  from c onsidera tion and / or there is 

perversity in the c onsidera tion of ora l evidenc e.  This Court, in 

exerc ise of its jurisd ic tion under Sec tion 100 of the Civil Proc edure 

Code, if admits the Sec ond  Appea l on the questions referred  to 

above, will be re-apprec ia ting  the ora l and  doc umenta ry 

evidenc e.   
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 For the above reasons, this Court is of the view tha t no ground  

is made out for admitting  the Sec ond  Appea l.  Sec ond  Appea l fa ils 

and  is ac c ord ing ly d ismissed .  No order as to c osts. 

 

Misc ellaneous petitions pend ing , if any, sha ll stand  c losed . 

 

 

                    _________________ 

              S.V.BHATT, J 

Date:06.12.2018  

Stp  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


