
THE HON'BLE SRI JUSTICE U.DURGA PRASAD RAO 

 

WRIT PETITION No.12705 of 2011 

 

ORDER: 

 

The petitioner seeks Writ in the na ture of Mandamus 

dec la ring  the impugned  p roc eed ings No.AP/ INS-1/ 52-7067-13 

da ted  29.03.2011 issued  by the 3rd  respondent as a rb itra ry, illega l 

and  unc onstitutiona l and  c onsequently d irec t the 1st respondent 

to grant exemption to the petitioner from the p rovisions of ESI Ac t 

for the period  from 01.04.2003 to 31.03.2010 or till med ic a l 

fac ilities a re p rovided  to its emp loyees. 

The petitioner’ s c ase is tha t it is a  tiny fac tory dea ling  in 

twisting  of silk ya rn and  it emp loys about 8 to 9 persons.  The 3rd  

respondent Corpora tion c overed  the petitioner Fac tory under 

the p rovisions of the ESI Ac t.  The petitioner rep resented  to the 

Government of Andhra  Pradesh to exempt the petitioner fac tory 

from the p rovisions of ESI Ac t in exerc ise of the powers under 

Sec tion 87 of the ESI Ac t, as there was no ESI d ispensary 

estab lished  a t Rayadurg  and  no separa te med ic a l offic er was 

p rovided  for the ESI pa tients a t the Government Hosp ita l, 

Rayadurg . 

The Reg iona l Direc tor, ESI Corpora tion through letter da ted  

28.04.2000, addressed  to the 1st respondent, b rought to the 

notic e of the Government tha t no ESI d ispensary was ava ilab le 

and  no med ic a l a rrangements were ava ilab le a t Rayadurg  to 

the ESI pa tients and  rec ommended  to the Government to  

exempt the petitioner Fac tory from the p rovisions of ESI Ac t up to 
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31.03.2000.  The Government thereupon by Notific a tion da ted  

03.06.2003 in exerc ise of the power under Sec tion 87 of the ESI 

Ac t exempted  the emp loyees of the petitioner fac tory for the 

period  up to 31.03.2002.  Till filing  of the writ petition, there has 

been no c hange and  no separa te estab lishment or med ic a l 

offic er was p rovided  for the ESI pa tients a t Government Hosp ita l, 

Rayadurg .  To tha t effec t, the Civil Surgeon of Government 

Hosp ita l issued  a  Certific a te. 

The further c ase of the petitioner is tha t the petitioner has 

been regula rly submitting  representa tions to the 1st respondent in 

required  Form requesting  the 1st respondent to exempt the 

petitioner Fac tory from the p rovisions of ESI Ac t for the period  

01.04.2003 to 31.03.2004 and  therea fter till da te.  Subsequently, 

the petitioner lastly submitted  a  rep resenta tion da ted  08.04.2010 

requesting  the 1st respondent to exempt the petitioner Fac tory 

from the p rovisions of ESI Ac t for the period  01.04.2003 to 

31.03.2010 or till med ic a l fac ilities a re p rovided  by the 

Government Hosp ita l, Rayadurg .  While the matter stood  thus, 

the 3rd respondent issued  impugned  p roc eed ings da ted  

29.03.2011, whic h was rec eived  by the petitioner on 12.04.2011.  

In the sa id  notic e, the 3rd respondent ra ised  a  c la im of Rs.89,262/ - 

for the period  01.10.2005 to 30.09.2010.  It is submitted  tha t the 1st 

respondent d id  not ac t upon the representa tions submitted  by 

petitioner from time to time for g rant of exemption for the period  

01.04.2006 to 31.03.2010.  The 1st respondent having granted  

exemption to other estab lishments, whic h were simila rly situa ted  
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to tha t of the petitioner, ought to have granted  exemption to the 

petitioner pa rtic ula rly when the Civil Surgeon, Government 

Hosp ita l, Rayadurg , c ertified  tha t there was no separa te 

estab lishment or med ic a l offic er is p rovided  for the ESI pa tients a t 

Government Hosp ita l, Rayadurg  even till today.  Henc e, the 

instant Writ Petition. 

The 3rd respondent has filed  c ounter a ffidavit. Respondents 

1 and  2 have not filed  c ounter a ffidavit. 

The submission of the lea rned  c ounsel for petitioner is tha t 

in respec t of the period  01.04.2000 to 31.03.2002, the 1st 

respondent under G.O.Rt.No.1011 da ted  03.06.2003 exempted  

the petitioner’ s fac tory from the p rovisions of ESI Ac t, in view of 

non-ava ilab ility of ESI d ispensary and  ESI Doc tor in the 

Government Hosp ita l, Rayadurg  and  subsequently a lso, till the 

da te of filing  of the writ petition, there was no c hange in the 

c irc umstanc es and  therefore, the petitioner used  to make 

representa tions to the 1st respondent for c onsidering  the same 

and  exempting  the petitioner’ s Fac tory from the p rovisions of the 

ESI Ac t till 2010.  However, the 1st respondent d id  not pass any 

orders on the representa tions made by petitioner. 

Learned  c ounsel would  further submit tha t in the 

meanwhile, the 3rd  respondent ra ised  a  c la im of Rs.89,262/ - under 

the impugned  p roc eed ings da ted  29.03.2011, whic h is not  

ma inta inab le in view of pendenc y of his rep resenta tions with the 

1st respondent.  He thus p rays to a llow the writ petition. 
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Per c ontra , lea rned  Stand ing Counsel would  submit tha t 

under the sc heme of ESI Ac t, the 3rd respondent is bound  to 

make a  c la im for c ontribution under the ESI Ac t from the 

petitioner and  the 3rd respondent is not the authority to c onsider 

and  grant exemption, whic h power is vested  with the 1st 

respondent.  Merely bec ause, the representa tions of the 

petitioner a re a lleged ly pend ing with the 1st respondent, tha t 

c annot be a  ground  for the petitioner to stop  c la iming the 

amount as c la imed  by 3rd respondent.  If the petitioner is 

aggrieved  by the c la im made under the impugned  p roc eed ings, 

it ought to have resorted  to the ESI Court under Sec tion 75 of the 

ESI Ac t and  in tha t c ontext, the p resent writ petition is not 

ma inta inab le.  He thus p rayed  to d ismiss the writ petition. 

The point for determina tion is whether there a re merits in 

the writ petition to a llow. 

A perusa l of the c opy of G.O.Rt.No.1011 da ted  03.06.2003 

issued  by the Princ ipa l Sec reta ry to Government p roduc ed  a long 

with materia l papers by the petitioner would  show tha t the 1st 

respondent in exerc ise of powers under Sec tion 87 of the ESI Ac t, 

exempted  the petitioner’ s fac tory from the p rovisions of ESI Ac t 

for the period  01.04.2000 to 31.03.2002, obviously, for                       

non-ava ilab ility of ESI Hosp ita l in Rayadurg . 

A perusa l of the impugned  p roc eed ings da ted  29.03.2011 

would  show tha t the 3rd respondent ra ised  a  c la im for Rs.89,262/ - 

under Sec tions 39 and  40 of ESI Ac t for the period  01.10.2005 to 

30.09.2010, whic h is being  c ha llenged  by the petitioner.  The 
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c ha llenge is ma inly on the submission tha t subsequent to the 

year 2002, there was no c hange in c irc umstanc es and  still no ESI 

Hosp ita l is ava ilab le a t Rayadurg  and  therefore, the 3rd  

respondent ought not to have ra ised  a  c la im and  the 1st 

respondent ought to have d isposed  of la test rep resenta tion  of 

the petitioner da ted  08.04.2010 and  ought to have granted  

exemption in view of no c hange in the c irc umstanc es. 

Having regard  to the above fac ts, this Court is of the 

c onsidered  view tha t a  suitab le d irec tion c an be g iven to the 1st 

respondent to d ispose of representa tion da ted  08.04.2010 

submitted  by the petitioner within a  spec ified  time. 

Ac c ord ing ly, the writ petition is d isposed  of with a  d irec tion 

to the 1st respondent to c onsider the rep resenta tion da ted  

08.04.2010 made by petitioner within two weeks from the da te of 

rec eip t of a  c opy of this order.  Till then, the 3rd respondent sha ll 

not take any c oerc ive steps.  However, depend ing upon the 

na ture of order passed  by the 1st respondent, the 3rd respondent 

is a t liberty to p roc eed  further in the matter.  

Misc ellaneous petitions, if any, pend ing, sha ll stand  c losed . 

No order as to c osts.   

  

_________________________ 

U.DURGA PRASAD RAO, J 

Dt: 29-08-2018 
Note: 

Issue C.C. by tomorrow 

          (B/ o) 

            Prv 


