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JUDGMENT:   

 

This appeal is preferred by the appellant - insurance com pany, 

who is the second respondent  before the Court  below, assailing the 

judgm ent  of the V Addit ional Dist r ict  Judge, Vijayawada in 

MVOP.No.469 of 2009 dated 25.09.2012 on the ground that  the Court  

below erred in direct ing the appellant  to pay the am ount  and later, 

recover from  the insured, though there is no liabilit y on the part  of the 

appellant . 

 

2. Heard both sides. 

 

3. This is a case where the deceased was t ravelling in a t ractor 

t railer, along with load of m angoes and the first  respondent  engaged 

the deceased for loading and unloading of m angoes.  

 
4. The Court  below, while observing that  there was no coverage for 

the coolies t ravelling in the vehicle, by following certain decisions, 

ordered that  the appellant  shall pay the award am ount  and recover the 

sam e.  

 

5. Apart  from  the decisions relied upon by the Court  below,  

the counsel for the respondent  now takes help of the decision of the 

Suprem e Court  in SHI VAW W A v . BRANCH MANAGER, NATI ONAL 

I NSURANCE CO. LTD.
1  wherein the Suprem e Court  was dealing with 

a case of a person, who was t ravelling along with his goods.  
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The Suprem e Court  upheld the view that  was taken by the High Court  

that  the deceased therein was t ravelling with goods by reversing the 

finding of the t r ial Court  that  he was not  t ravelling along with goods. 

At  para 11 of the decision, it  is observed as follows:  

“1 1 .  Assum ing for the sake of argum ent  that  the insurance 

com pany was not  liable to pay com pensat ion am ount  awarded 

to the claim ants as the offending t ractor was duly insured, the 

insurer would be st ill liable to pay the com pensat ion am ount  in 

the first  instance with liberty to recovery the sam e from  the 

owner of the vehicle ( respondent  No.2) , in the light  of the 

exposit ion in the case of Nat ional I nsurance Co. v. Swarn Singh 

and Ors. [ (2004)  3 SCC 297]  

 

6. The counsel for the respondent  also relied upon a decision of 

this Court  in UNI TED I NDI A I NSURANCE CO. LTD. v . GURRALA 

LAXMI  VARAPRASAD
2  wherein it  was observed as follows:  

“6. Whether a gratuitous passenger should be deprived of 

compensat ion from  the insurer, has been a vexed quest ion, 

which painfully comes up, in spite of there being several 

judgm ents touching upon that  quest ion.  I n TI LAK SI NGH’s  

case (1 supra) , the Suprem e Court , after considering the 

decisions in NEW  I NDI A ASSURANCE CO. LTD. v . SATPAL 

SI NGH  [ (2000)  1 SCC 237]  and ASHA RANI ’s  case (2 supra) , 

held that  that  insurer cannot  be made liable for the 

com pensat ion for the death of a gratuitous passenger t ravelling 

in a vehicle, which is not  m eant  for the gratuitous t ravel of a 

passenger. That  is the posit ion of law which stands set t led as 

on date. 

 

POI NT No .4 :  

7. The Supreme Court  stopped at  ruling that  the insurer 

would not  be liable for the death of a gratuitous passenger.  

I t  did not  go into the issue of who should pay the 

com pensat ion. The concept  of pay and recover is of recent  
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origin, m eant  to take care of the suffer ing undergone by not  

only innocent  but  also ignorant  third part ies.  

Hence, neither ASHA RANI ’s case (2 supra)  nor TI LAK 

SI NGH’s case (1 supra)  can be held as an authority, on the 

issue involved in this appeal i.e. whether in case of the death of 

a gratuitous passenger, an order of pay and recover can be 

m ade against  the insurer. Both TI LAK SI NGH’s  case (1 supra)  

and ASHA RANI ’s  case (2 supra) , as already observed, only 

stopped at  deciding that  the insurer will not  be liable for the 

death of a gratuitous passenger. 

 

8. The approach of the High Court  of Madras in CMA 

(MD) .No.1772 of 1999 between BRANCH MANAGER, NEW  

I NDI A ASSURANCE CO. LTD. v . NARAYANAN AND 

OTHERS,  while dealing with a sim ilar case, impresses me. 

There the t r ibunal decided that  the deceased was not  a 

gratuitous passenger. But  taking into considerat ion, an 

adm ission that  the deceased was a gratuitous passenger, the 

quest ion that  was considered by the Court  was whether the 

principle of pay and recover could be applied in that  case.  

The deceased in that  case was aged 12 years. The content ion 

of the counsel for the appellant  therein was that  since the 

deceased was aged 12 years, the fam ily of the deceased could 

not  be econom ically deprived and therefore, the principle of pay 

and recover could not  be applied. The counsel seem s to have 

further argued that  in the case of death of a person, like 

landlord, in an accident  as gratuitous passenger, there could be 

no econom ic deprivat ion and in those cases, the principle of 

pay and recover could not  be applied. I t  was also the argument  

of the counsel that  if the deceased person, as a gratuitous 

passenger, is a bank employee and if the surviving wife is not  

an employee then the principle of pay and recover could be 

applied and the said principle cannot  be applied if the surviving 

wife is employed in a bank or other reputed inst itut ions. I t  was 

also argued that  if there is death of an agricultural coolie in an 

accident , as a gratuitous passenger, then the principle of pay 

and recover could be applied. But  his argum ent  with regard to 

that  case was that  since the deceased was aged 12 years, she 

could not  be t reated as an agricultural coolie and the principle 

of pay and recover cannot  be applied. But , ult im ately, it  was 
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found by the Court  that  the deceased was proved to be an 

agricultural coolie and it  was felt  that  it  is a fit  case to apply the 

principle of pay and recover. 
 

  What  com es out  from  the above findings of the High 

Court  of Madras is that  the principle of pay and recover needs 

exam inat ion of the facts of the case. I f the facts deserve 

applicat ion of the said principle, the said principle can be 

applied. 

 

9. The observat ions of the Suprem e Court  in UNI TED 

I NDI A I NSURANCE COMPANY LI MI TED v . LEHRU  [ 2004 (1) 

TN MAC 340  (SC)] would be of good guidance to decide whether 

the interests of the vict ims need to be served by making an 

order of pay and recover. They are as follows:  

“… The law may provide for compensat ion to vict im s of the 

accidents who sustain injur ies in the course of an autom obile 

accident  a compensat ion to the dependants of the vict im s in the 

case of a fatal accident . However, such protect ion would rem ain 

a protect ion on paper unless there is a guarantee that  the 

com pensat ion awarded by the courts would be recoverable from  

the persons held liable for the consequences of the accident . A 

court  can only pass an award or a decree I t  cannot  ensure that  

such an award or decree results in the am ount  awarded being 

actually recovered, from  the person held liable who m ay not  

have the resources. The exercise undertaken by the law courts 

would then be an exercise in fut ilit y. And the outcom e of the 

legal proceedings which by the very nature of things involve the 

t im e cost  and m oney cost  invested from  the scarce resources of 

the com m unity would m ake a m ockery of the injured vict im s, or 

the dependants of the deceased vict im  of the accident , who 

them selves are obliged to incur not  inconsiderable expenditure 

of t ime, money and energy in lit igat ion. To overcome this ugly 

situat ion the legislature has m ade it  obligatory that  no m otor 

vehicle shall be used unless a third party insurance is in force. 

To use the vehicle without  the requisite third party insurance 

being in force is a penal offence. The legislature was also faced 

with another problem . The insurance policy m ight  provide for 

liabilit y walled in by condit ions which m ay be specified in the 

cont ract  of policy. I n order to m ake the protect ion real, the 

legislature has also provided that  the judgm ent  obtained shall 

not  be defeated by the incorporat ion of exclusion clauses other 

than those authorised by Sect ion 96 and by providing that  
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except  and save to the extent  perm it ted by Sect ion 96 it  will be 

the obligat ion of the insurance com pany to sat isfy the judgm ent  

obtained against  the persons insured against  third party r isk 

(vide Sect ion 96) . I n other words, the legislature has insisted 

and m ade it  incum bent  on the user of a m otor vehicle to be 

arm ed with an insurance policy covering third party r isks which 

is in conform ity with the provisions enacted by the legislature. I t  

is so provided in order to ensure that  the injured vict im s of 

autom obile accidents or the dependants of the vict im s of fatal 

accidents are really com pensated in term s of the m oney and not  

in term s of prom ise. Such a benign provision enacted by the 

legislature having regard to the fact  that  in the modern age the 

use of m otor vehicles notwithstanding the at tendant  hazards, 

has become an inescapable fact  of life, has to be interpreted in a 

m eaningful m anner which serves rather thus defeats the 

purpose of the legislat ion. The provision has therefore to be 

interpreted in the twilight  of the aforesaid perspect ive.”   

 

7. Hence, what  flows from  the above dicta is that  even if the 

deceased is proved to be a gratuitous passenger, since the policy was 

in existence by the date of the accident , the insurer would be liable to 

sat isfy the award and later recover from  the insured.  

 

I n view of the above, the civil m iscellaneous appeal fails and is 

dism issed. As a sequel, the m iscellaneous applicat ions, if any pending, 

shall stand closed. 

 

 

__________ 

T. RAJANI , J 
July 13, 2018 

DSK  


