
 

SMT JUSTI CE T. RAJANI  

 

CRI MI NAL PETI TI ON No .7 7 5 9  o f  2 0 1 1  

 

ORDER:  

 This pet it ion is filed seeking for quash of the proceedings 

against  the pet it ioners, who are A1 and A2, in CC No.422 of 

2007 on the file of Judicial Magist rate of First  Class at  Gajwel in 

FI R No.142 of 2007 on the file of Toopran Police Stat ion, Medak 

Dist r ict .  The offences alleged against  the pet it ioners are under 

Sect ion 420 I PC. 

 

2. Heard the counsel for the pet it ioners and the Public 

Prosecutor appearing for the 1st respondent .   

 

3. The counsel for the pet it ioners subm its that  the 

com plainant  in this case is no m ore.  He filed copy of the Mem o 

filed by the Superintendent  of Police, Toopran Police Stat ion, 

before the Court  of Judicial Magist rate of First  Class, Gajwel 

int im at ing the death of the com plainant  on 13.07.2007. 

 

4. The learned Public Prosecutor also does not  refute the said 

fact . The cert ificate of the Panchayat  Secretary, dated 

22.02.2010, cert ify ing that  the death of the com plainant  

occurred on 13.12.2007 is also filed along with the m em o. 

 

5. The counsel for the pet it ioners relies on the judgm ent  of 

the Karnataka High Court  reported in Su b b an n a Heg d e an d  

o t h er s v . Dy av ap p a Gow d a Com p la in an t 1, wherein it  was 

held that  the Magist rate m ust  acquit  the accused in case of 
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absence of the com plainant  on the given date of adjournm ent  

due to his death. The Hon’ble High Court  of Karnataka dealt  with 

Sect ion 256 Cr.P.C. and held as under:  

“7. Sect ion 256, Cr.P.C., deals with the absence of the 

com plainant  and the consequences thereof. I t  reads as 

follows: -   

"256. (1)  I f the sum m ons has been issued on com plaint , and 

on the day appointed for the appearance of the accused, or 

any day subsequent  thereto to which the hearing m ay be 

adjourned, the com plainant  does not  appear, the Magist rate 

shall,  notwithstanding anything hereinbefore contained, acquit  

the accused, unless for som e reason he thinks it  proper to 

adjourn the hearing of the case to som e other day :   

Provided that  where the com plainant  is represented by a 

pleader or by the officer conduct ing the prosecut ion or where 

the Magist rate is of opinion that  the personal at tendance of the 

com plainant  is not  necessary, the Magist rate m ay dispense 

with his at tendance and proceed with the case.  

(2)  The provisions of sub-sect ion (1)  shall,  so far as m ay be, 

apply also to cases where the non-appearance of the 

com plainant  is due to his death."   

I t  is clear from  the reading of the said provisions that  when 

sum m ons has been issued on the com plaint  for the appearance 

of the accused or any day subsequent  thereto, to which the 

hearing of the case is adjourned and the com plainant  does not  

appear, notwithstanding anything contained in the Code of 

Crim inal Procedure, the Magist rate shall acquit  the accused, 

unless he thinks proper, for reasons to be recorded, to adjourn 

the hearing of the case to any other date. 

Though the provisions do not  em power the Magist rate 

autom at ically to m ake an order of acquit tal on the absence of 

the com plainant , but  the adjournm ent  of the case to any future 

date contem plated is where it  is possible for the com plainant  

to appear on the adjourned date. Where the com plainant  has 
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died there being no such quest ion he appearing on a future 

date, adjournm ent  of the case for any future date does not  

ar ise. The provisions also m ake it  clear that  the Magist rate has 

to either adjourn the case or acquit  the accused on the very 

date on which the com plainant  is absent . I t  is not  open to him  

to adjourn the case to any date and then to m ake an order for  

acquit tal for the reasons of the absence of the com plainant  

when the sum m ons has been issued for the appearance of the 

accused.  

8. I n Bontu Appala Naidu v. Em peror, (AI R 1928 Mad 167)  :  

(29 Cri LJ 257) , a sim ilar quest ion arose for considerat ion 

under the corresponding provisions of Sect ion 247, Cr.P.C., 

1898. That  was also a sum m ons case as the case on hand. 

Pending enquiry when the com plainant  died and his son 

appeared and wanted to prosecute the case, the Magist rate 

adjourned the case in order to enable the com plainant 's son to 

com e on record and thereafter allowing the com plainant 's son 

to prosecute the case, proceeded with the enquiry and t r ial and 

convicted the accused. I t  was held :  the com plainant  having 

died during the course of the enquiry, the Magist rate should 

have acquit ted the accused and should not  have proceeded 

with the enquiry and that  appears to be correct  procedure to 

be followed in such cases, because on the death of the 

com plainant  none else will be deem ed to be com plainant ,  

however, interested he m ay be in the case. The com plainant  

referred to in Sect ion 256, Cr.P.C., has to be understood as the 

one whose sworn statem ent  was recorded under sect ion 200, 

Cr.P.C.  

6. The counsel for the pet it ioners also relies on the judgm ent  

of the Apex Court  reported in S.Ram a Kr ish n a v . S.Ram i  

Red d y  2 wherein it  was held that  when the heirs of the 

deceased/ com plainant  does not  press the applicat ion for 

subst itut ion and when they rem ain absent  cont inuously for 15 

dates of hearing, the accused has to be acquit ted. 
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7. I n view of the afore-stated set t led legal proposit ions,  

this Court  opines that  cont inuat ion of further proceedings against  

the pet it ioners would only result  in abuse of process of law. 

 

8. Accordingly, the Crim inal Pet it ion is allowed and the 

further proceedings against  the pet it ioners, who are A1 and A2, 

in CC No.422 of 2007 on the file of Judicial Magist rate of First  

Class at  Gajwel in FI R No.142 of 2007 on the file of Toopran 

Police Stat ion, Medak Dist r ict , are hereby quashed.   

 

 As a sequel, the m iscellaneous applicat ions, if any pending, 

shall stand closed.  

 

_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 

August  21, 2018 

LMV 

 


