
THE HON'BLE SRI JUSTICE S.V.BHATT 

C.R.P.No.1949 OF 2012 

 ORDER: 

Heard  Sri M.V.S.Suresh Kumar lea rned  Senior Counsel for 

petitioner and  Sri N.Siva  Reddy for respondents. 

 

The lega l rep resenta tives of sole p la intiff and  sole defendant 

in O.S.No.6 of 2000 on the file of the I-Add itiona l Distric t Judge, 

Anantapur, a re the pa rties in the instant revision.  The revision 

petitioner is the lega l rep resenta tive of 1st defendant. Respondent 

Nos.1 to 4 filed  I.A.No.58 of 2011 in the Court of Add itiona l Judge, 

Anantapur to grant time to deposit the ba lanc e sa le c onsidera tion 

in terms of the dec ree and  the judgment da ted  30.09.2005 in 

O.S.No.6 of 2000, the app lic a tion was a llowed  on 04.01.2012. 

Henc e, the Revision Petition a t the instanc e of 2nd  defendant/ 2nd  

respondent. 

 

The app lic a tion for enla rgement of time was filed  under 

Sec tion 148 of the Civil Proc edure Code (CPC). The c ounsel 

appearing  for the pa rties have sta ted  tha t Sec tion 28 of Spec ific  

Relief Ac t, 1963 (for short ‘ the Ac t’ ) is c orrec t p rovision of law for 

relief of extension of time or simila r reliefs. The quoting  of wrong 

p rovision of law in I.A.No.58 of 2011 is not c ontested  and  a rguments 

a re advanc ed  on sc ope, jurisd ic tion and  d isc retion ava ilab le under 

Sec tion 28 of the Ac t. 

 

The c irc umstanc es nec essary for d isposing of the revision a re 

sta ted  thus:  
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The parties a re referred  as p la intiff (s) and  the defendant (s). 

 

Makam Suresh Babu filed  O.S.No.6 of 2000 for spec ific  

performanc e of the agreement of sa le da ted  31.10.1994 aga inst 

Araveti Venka ta  Lakshmamma.  The p la intiff agreed  to purc hase 

Ac .0-22¼ c ents from the defendant a t the ra te of Rs.32,000/ - per 

c ent and  the tota l sa le c onsidera tion works out to Rs.7,12,000/ -. The 

defendant rec eived  Rs.40,000/ - as advanc e from the p la intiff.  On 

30.09.2005, O.S.No.6 of 2000 was dec reed  for spec ific  performanc e 

of agreement of sa le to an extent of Ac .0-19 c ents and  p la intiff was 

d irec ted  to pay ba lanc e sa le c onsidera tion i.e., Rs.5,68,000/ -(32000 

x 19= Rs.6,08,000-Rs.40,000=Rs.5,68,000/ -) within two months i.e., from 

30.09.2015.   

 

The opera tive portion of the judgment reads thus: 

�In the result, the suit is partly decreed holding 
that the plaintiff is entitled for the extent of Ac.0-19 cents 
only with the boundaries mentioned therein in the 
commissioner�s report and the plaintiff is granted two 
months time to deposit the balance amount and on such 
deposit the defendant is directed to execute the registered 
sale deed in respect of Ac.0-19 cents of land at the 
expenses of the plaintiff and if the defendant failed to 
execute the registered sale deed within the two moths 
from the date of deposit, the plaintiff is at liberty to get it 
done through the process of law at the costs of the 
defendant.  Both parties bear their own costs.�  

 
(emphasis added) 

 
On the demise of sole p la intiff i.e., respondents 2 to 4 herein 

have c ome on rec ord  as the lega l rep resenta tives of p la intiff. On 

18.09.2010, the lega l rep resenta tives of 1st p la intiff filed  the instant 

app lic a tion for enla rgement of time granted  in O.S.No.6 of 2000 to 

deposit the ba lanc e sa le c onsidera tion.  The c ase of the lega l 

rep resenta tives of 1st p la intiff is tha t the judgment and  dec ree 
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da ted  30.09.2005 d irec ted  deposit of Rs.5,68,000/ - on or before 

30.11.2005.  The p la intiff, on 29.11.2005, app lied  for lodgment 

c ha llan to deposit Rs.5,68,000/ - as d irec ted  by the dec ree.  The 

p la intiff was p revented  from depositing  the ba lanc e sa le 

c onsidera tion in view of stay of a ll further p roc eed ings in O.S.No.6 of 

2000 was granted  by this Court in C.R.P.No.3987 of 2005.  The 

lodgment c ha llan da ted  29.11.2005 by referenc e to stay order was 

returned .  One K.Venugopa l, S/ o Narayana  Swamy filed  I.A.No.68 of 

2005 under Order I Rule 10 of CPC to c ome on rec ord  in O.S.No.6 of 

2000.  The sa id  app lic a tion for imp lead ing  K. Venugopa l as 

defendant was d ismissed  by the tria l Court.  The sa id  Venugopa l 

filed  C.R.P.No.3987 of 2005 aga inst order in I.A.No.68 of 2005 and  

ob ta ined  stay of a ll further p roc eed ings in O.S.No.6 of 2000.  It is 

ma tter of rec ord  tha t C.R.P.No.3987 of 2005 was d ismissed  on 

29.03.2006.  Therefore, in the above c irc umstanc es, it is sta ted  tha t 

the p la intiff though was ready to deposit the amount as d irec ted  by 

the Court in O.S.No.6 of 2000, he was p revented  from c omp lying  

with the d irec tion to deposit ba lanc e sa le c onsidera tion within two 

months from 30.09.2005.  It is further a lleged  tha t the p la intiff d id  not 

c ontest C.R.P.No.3987 of 2005, therefore, the p la intiff was under the 

bona  fide impression tha t the stay granted  by this Court was 

c ontinuing .  It is averred  tha t on 31.08.2009 the p la intiff was 

murdered , a  c ase was reg istered  and  investiga ted  in Crime No.277 

of 2009.  In the year 2008, the family of p la intiff was shifted  to 

Hyderabad  for educ a tion of c hild ren of p la intiffs 1 and  2.  The 2nd  

p la intiff, on verific a tion of rec ord , has c ome to know the d ismissa l of 

C.R.P.No.3987 of 2005 and  therea fter steps a re taken for depositing 
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the ba lanc e sa le c onsidera tion.  The Court d id  not ac c ep t the 

deposit tendered  by p la intiff, therefore there is no default on the 

part of p la intiff and  the subsequent delay is on ac c ount of two 

c irc umstanc es namely tha t the 1st p la intiff d id  not c ontest the 

revision, therefore, was unware of the d ismissa l of C.R.P., and  

sec ond ly, the 1st p la intiff was murdered  on 31.08.2009 without 

knowing the outc ome of CRP.  As lega l rep resenta tives, it is sta ted  

tha t p la intiffs 2 to 4 a re ready to deposit the ba lanc e sa le 

c onsidera tion as per dec ree da ted  30.09.2005. Henc e, I.A.No.58 of 

2011 was filed  for enla rgement of time for depositing  the ba lanc e 

sa le c onsidera tion.   

 
The 2nd  defendant/ Revision Petitioner filed  c ounter a ffidavit in 

I.A.No.58 of 2011 opposing the p rayer for extension of time for 

deposit into Court on a ll fours. 

 
The c ase of the 2nd  defendant is tha t the dec ree for  

spec ific  performanc e is a  c ond itiona l dec ree.  The ba lanc e  

sa le c onsidera tion, if is not deposited  within the time granted   

by the Court, the p la intiff loses a ll the rights under the dec ree  

and  the dec ree c annot be enforc ed .  The p la intiff is  

manda ted  by the dec ree in O.S.No.6 of 2000 to deposit the 

ba lanc e sa le c onsidera tion on or before 30.11.2005 and   

admitted ly, the ba lanc e sa le c onsidera tion is not deposited  within 

the time granted  by the tria l Court.  Thus, the dec ree in O.S.No.6  

of 2000 is unenforc eab le.  The 2nd  defendant denies  

the a llega tion viz ignoranc e of d ismissa l of C.R.P.No.3987  

of 2005 p leaded  by the 1st p la intiff.  The stay granted  in 
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C.R.P.No.3987 of 2005, if is c onsidered  as the reason for not 

depositing the amount on or before 30.11.2005, it is c ontended  tha t 

the ba lanc e sa le c onsidera tion should  have been deposited  within 

reasonab le time a fter the d isposa l of C.R.P.No.3987 of 2005 on 

29.03.2006.  It is further c ontended  tha t the p la intiff was a live up  to 

31.08.2009 i.e., beyond  three years from the da te of dec ree and  

judgment in O.S.No.6 of 2000.  The p la intiff d id  not c hoose to 

deposit the ba lanc e sa le c onsidera tion for the reasons known to 

p la intiff.  Therefore, the question tha t the 2nd  p la intiff expressing 

read iness and  willingness to deposit the ba lanc e sa le c onsidera tion 

is besides the point.  Therefore, it is c ontended  tha t there a re no 

grounds for g ranting  enla rgement of time for depositing  the 

ba lanc e sa le c onsidera tion. The app lic a tion, henc e, is not tenab le 

in law and  no grounds a re made out for ac c ep ting  the p rayer for 

extension of time granted  in the dec ree in O.S.No.6 of 2000. The 2nd  

defendant p rayed  for d ismissing the app lic a tion. 

 

The tria l Court framed  the following point for c onsidera tion.   

 

Whether the petitioners c an be granted  time to deposit the 

amount a t this stage? 

 

After referring  to the c irc umstanc es a lready notic ed  in this 

order, the lea rned  tria l Judge has taken note of the a ttempt of 1st 

p la intiff to deposit the amount on 29.11.2005 and  held  tha t the 1st 

p la intiff in fac t made sinc ere efforts within the time stipula ted  by the 

Dec ree and  the Judgment to deposit the ba lanc e sa le 

c onsidera tion, but c ould  not deposit on ac c ount of stay granted  in 
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C.R.P.No.3987 of 2005, and  the lodgment c ha llan was returned  by 

the tria l Court. Thus, the p la intiff was p revented  by stay order from 

depositing the amount on or before 30.11.2005.  The p la intiff, sinc e 

d id  not c ontest the CRP, might not be unaware of the result in 

C.R.P. It is, however, observed  tha t the pa rty to a  lis is expec ted  to 

know the stage or the outc ome of pend ing p roc eed ings.  The 

murder of p la intiff is evidenc ed  by FIR and  the c irc umstanc es sta ted  

for not depositing  the ba lanc e sa le c onsidera tion within time or 

therea fter a re c onsidered  sympathetica lly by tria l Court.  The tria l 

Court referred  to the dec isions reported  in 2002 (3) LS, 229 and  2010 

(3) ALD 730 and  through the order under revision has substantia lly 

c ondoned  the delay of 2928 days in depositing  the ba lanc e sa le 

c onsidera tion. Fina lly it ordered  for depositing  the ba lanc e sa le 

c onsidera tion immed ia tely.  Henc e, the instant revision. 

 

Mr.M.V.S.Suresh Kumar c ontends tha t the order under 

Revision suffers from pa tent illega lity; the tria l Court exerc ised  the 

d isc retion a rb itra rily and  is reflec ted  from the c onc lusion tha t the 

c ase for extend ing time is required  to be c onsidered  

sympathetic a lly in the pec ulia r c irc umstanc es of the c ase.  

Therefore, the very approac h of tria l Court is vitia ted  and  this Court 

in the exerc ise of revisiona l jurisd ic tion ought to c orrec t these 

illega lities pa tent in the order under revision.  He c ontends tha t 

Sec tion 28 of the Ac t p rovides for resc ission in c erta in c irc umstanc es 

of c ontrac ts exec uted  for the sa le or lease of immovab le p roperty 

and  spec ific  performanc e of suc h c ontrac t has been granted  by a  

dec ree.  Sec tion 28(1) of the Ac t c onfers jurisd ic tion on Court to 
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enla rge time for further period  as the Court may a llow for 

performanc e of ob liga tion viz deposit of purc hase money, 

therefore, the Court exerc ises equitab le jurisd ic tion by keep ing in 

view the tota lity of c irc umstanc es but not a rb itra rily.  Adverting  to 

the fac ts of the instant c ase, he c ontends tha t the agreement of 

sa le dea ls with sa le of purc hase of immovab le p roperty in 

Anantapur town.  The tria l Court ought to have taken note of 

esc a la ting  p ric es of immovab le p roperty a t a ll the p lac es and  for 

no fault of vendor, the performanc e of ob liga tion as d irec ted  under 

the dec ree if is ac c ep ted , the same amounts exerc ising  without 

p roper guidanc e and  for no fault, the defendant/  vendor would  

suffer g rea t p rejud ic e and  loss.  The tria l Court, a fter taking  note of 

the defenc e set up  by defendant/ vendor, while d isposing of 

O.S.No.6 of 2000 granted  two months time from the da te of 

judgment to deposit the ba lanc e sa le c onsidera tion.  Ac c ord ing to 

him, the 1st p la intiff was p revented  by the stay granted  by this Court 

in C.R.P.No.3987 of 2005 in depositing  the ba lanc e sa le 

c onsidera tion, but the 1st p la intiff for a ll purposes was not p revented  

by any c irc umstanc e from 29.03.2006 i.e., when C.R.P. was 

d ismissed , to 31.08.2009.  Ac c ord ing to him, the 1st p la intiff was a live 

for nearly three (3) years five (5) months, and  during  this period  the 

1st p la intiff c hose not to deposit the amount. The murder of 1st 

p la intiff on 31.08.2009 does not g rant exc use for c oming with the 

instant p rayer a fter lapse of severa l yea rs.  Ac c ord ing  to him, the 

Court while exerc ising  the d isc retion is guided  by a ll the relevant 

c irc umstanc es inc lud ing the c hanged  c irc umstanc es, esc a la tion of 

p ric es etc ., vis-à -vis the sub jec t matter of litiga tion.  The d isc retion 
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must and  should  be exerc ised  by taking  note of app lic ab le law, 

limita tion and  the laxity in filing  app lic a tion by the p la intiff.  

Ac c ord ing to him, the tria l Court does not exerc ise absolute 

d isc retion and  jurisd ic tion to extend  time for deposit pa rtic ula rly by 

referring  to sympathetic  c irc umstanc es. The jurisd ic tion to extend  

the time under Sec tion 28 of the Ac t is unava ilab le and  the power 

ava ilab le under Sec tion 28 of the Ac t to extend  the time for 

c omplying  with the c ond ition imposed  in the dec ree, this power is 

exerc ised  within the four c orners of law.  Ac c ord ing to him, in 

situa tions like this the Court exerc ises jurisd ic tion in equity and , 

therefore, the equitab le jurisd ic tion is exerc ised  without sub jec ting  

the c ontesting  party to ha rdship , loss or p rejud ic e.  He p rays for 

setting  aside the order da ted  04.01.2012 and  a lso a llow the revision.  

He relies on dec isions reported  in ABDUL SHAKER SAHIB v. ABDUL 

RAHIMAN SAHIB AND ANOTHER1, V.S.PARANICHAMY CHETTIAR FIRM 

v. C.ALAGAPPAN AND ANOTHER2, BHUPINDER KUMAR v. ANGREJ 

SINGH3, ALI JAFFAR v. V.VENKAT REDDY4 and  V.S.PARANICHAMY 

CHETTIAR FIRM v. C.ALAGAPPAN AND ANOTHER5 for the p roposition 

tha t the power under Sec tion 28 is examined  on sound  lega l 

p rinc ip les, without room for assuming  the d isc retion in favour of one 

party and  the detriment of another pa rty.  

Mr.Suresh Kumar fina lly c ontends tha t the point formula ted  for 

dec ision by the tria l Court is inc orrec t and  assumes the p la intiff’ s 

entitlement for enla rgement.  

                                                 
1
 1987 (2) ALT 229 

2
 (1999) 4 SCC 702 

3
 (2009) 8 SCC 766 

4
 2012 (3) ALT 202 

5
 (2017) 11 SCC 57 
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 Ac c ord ing to him, the point for c onsidera tion ought to be 

whether the app lic a tion for extension of time a t this length of time is 

ma inta inab le in law and  whether the p la intiff is entitled  for 

enla rgement of time or not? Ac c ord ing  to him, in ma tters of 

c ommerc ia l importanc e, the Court ought not to have based  its 

c onc lusions on sympathy in extend ing time lines, whic h a re 

otherwise very materia l for timely c omp lianc e by a  party. 

 

Per c ontra , Mr.N.Siva  Reddy c ontends tha t the fac ts and  

c irc umstanc es of the c ase a re singula r and  the power to enla rge 

time is exerc ised  by keep ing in view the pec ulia r c irc umstanc es of 

the c ase, therefore the c ontentions otherwise made a re untenab le. 

Ac c ord ing to him, the 1st p la intiff by app lying  for lodgment c ha llan 

on 29.11.2005 has obeyed  the time limit stipula ted  by the tria l Court 

in the dec ree and  judgment da ted  30.09.2005.  Therefore, the 

read iness and  willingness to pay ba lanc e sa le c onsidera tion  

of Rs.5,68,000/ - is substantia lly estab lished  in the c ase on  

hand .  The stay granted  in C.R.P.No.3987 of 2005 p rac tic a lly 

p revented  the 1st p la intiff from depositing  the ba lanc e sa le 

c onsidera tion.  Therefore, ac c ord ing to him, firstly there is no default 

on the p la intiff and  sec ond ly, the default in depositing  the amount 

is due to c irc umstanc es beyond  p la intiff’ s understand ing.  It is 

further c ontended  tha t the 1st p la intiff, sinc e has not c ontested  

C.R.P.No.3987 of 2005, the p la intiff was not aware of d ismissa l of 

C.R.P on 29.03.2006.  He c onc edes tha t the p la intiff d ied  a fter 3 

years 5 months from the da te of d isposa l of C.R.P.  The inac tion in 

moving the matter, if any, will have to be trea ted  as bona  fide but 
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not ind ifferenc e on the part of p la intiff or his lega l rep resenta tives to 

pay the ba lanc e sa le c onsidera tion.  Therefore, though the tria l 

Court used  the expression ‘ sympathetic a lly’ , still the d isc retion for 

enla rgement of time is exerc ised  by referring  to ha rd  and  

und isputed  c irc umstanc es of the c ase on hand .  Therefore, he 

c ontends tha t this Court, in its d isc retion under Sec tion 115 of CPC, 

ought not to re-examine and  interd ic t the order of the tria l Court, in 

the absenc e of pa tent infirmity or illega lity pointed , whic h goes to 

the root of jurisd ic tion of the tria l Court.  He next c ontends tha t the 

defendants if a re of the view tha t the p la intiff c ommitted  default, 

the defendant ought to have app lied  for resc ission of the c ontrac t 

under Sec tion 28 of the Ac t. The defendant sinc e d id  not app ly for 

resc ission, the ob liga tions c rea ted  through the dec ree and  

judgment da ted  30.09.2005 would  subsist.  Ac c ord ing  to him, the 

c ontention of defendant tha t the dec ree for spec ific  performanc e 

has bec ome inexec utab le with the default in depositing  the 

ba lanc e sa le c onsidera tion, is aga inst well estab lished  p rec edents 

tha t a  dec ree for spec ific  performanc e is in the na ture of a  

p reliminary dec ree and  till the rec ip roc a l p romises a re c omp leted , 

the Court has jurisd ic tion.  Ac c ord ing to him, the dec ree c rysta llized  

rights and  ob liga tions of the parties and  the p rayer in I.A.No.58 of 

2011 is to grant time for d isc harg ing  the ob liga tion fastened  by the 

dec ree.  He c ontends tha t in the absenc e of an app lic a tion for 

resc ission by the defendants, the d isc retion exerc ised  by the tria l 

Court is within its jurisd ic tion and  no exc ep tion c an be taken.  

Ac c ord ing to him, the word  ‘may’  under Sec tion 28 of the Ac t will 

have to be read  as ‘ sha ll’ .  For the p roposition, the defendant must 
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ask for resc ission of the c ontrac t, he p lac es strong relianc e on the 

dec isions reported  in ABDUL SHAKER SAHIB v. ABDUL RAHIMAN SAHIB 

AND ANOTHER6; METTA RAMA BHATLU V. METTA ANNAYYA BHATLU 

AND OTHERS7 and  for the p roposition the word  ‘may’  to be read  as 

‘ sha ll’  in SMT. VATSALA SHANKAR BANSOLE v. SHRI SAMBHAJI 

NANASAHEB KHANDARE AND ANOTHER8. 

 

 I have perused  the rec ord  and  noted  the submissions of 

lea rned  c ounsel appearing  for the pa rties. 

  

 The point for c onsidera tion is whether the p rayer in I.A.No.58 

of 2011 is ma inta inab le; whether the p la intiffs have made out c ase 

for g ranting  the extension of time for depositing the amount as 

d irec ted  in O.S.No.6 of 2000 and  whether the Court in exerc ise of 

power under Sec tion 28 of the Ac t c an d irec t refund  of 

c onsidera tion rec eived  under the suit agreement. 

 Sec tion 28 of the Ac t reads thus: 

28. Rescission in certain circumstances of contracts for the sale or 

lease of immovable property, the specific performance of which 

has been decreed.— 

(1) Where in any suit a decree for specific performance of a 

contract for the sale or lease of immovable property has been 

made and the purchaser or lessee does not, within the period 

allowed by the decree or such further period as the court may 

allow, pay the purchase money or other sum which the court has 

ordered him to pay, the vendor or lessor may apply in the same 

suit in which the decree is made, to have the contract rescinded 

and on such application the court may, by order, rescind the 

contract either so far as regards the party in default or altogether, 

as the justice of the case may require. 

                                                 
6
 AIR 1923 Madras 284 

7
 AIR 1956 Madras 144 

8
 AIR 2003 Bombay 57 
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(2)  Where a contract is rescinded under sub-section (1), the 

 court— 

(a)  shall direct the purchaser or the lessee, if he has obtained 

possession of the property under the contract, to restore 

such possession to the vendor or lessor, and 

(b)  may direct payment to the vendor or lessor of all the rents 

and profits which have accrued in respect of the property 

from the date on which possession was so obtained by the 

purchaser or lessee until restoration of possession to the 

vendor or lessor, and if the justice of the case so requires, 

the refund of any sum paid by the vendee or lessee as 

earnest money or deposit in connection with the contract. 

(3) If the purchaser or lessee pays the purchase money or other 

sum which he is ordered to pay under the decree within the period 

referred to in sub-section (1), the court may, on application made 

in the same suit, award the purchaser or lessee such further relief 

as he may be entitled to, including in appropriate cases all or any 

of the following reliefs, namely:— 

(a)  the execution of a proper conveyance or lease by the 

vendor or lessor; 

(b)  the delivery of possession, or partition and separate 

possession,  of the property on the execution of such 

conveyance or lease. 

(4)  No separate suit in respect of any relief which may be 

claimed under this section shall lie at the instance of a 

vendor, purchaser, lessor or lessee, as the case may be. 

(5)  The costs of any proceedings under this section shall be in 

 the discretion of the court”. 

 

 A few b ind ing p rec edents on Sec tion 28 of the Ac t a re 

adverted  to before answering the point for c onsidera tion.  

 
 

In ABDUL SHAKER SAHIB c ase (1 supra ) the Division Benc h while 

c onsidering  the effec t of non-c omp lianc e with the c ond ition 

stipula ted  by the Court and  a lso the na ture of dec ree for spec ific  

performanc e held  as follows:  

“Where plaintiff was given a decree for specific 

performance of a contract to sell on condition of his 
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paying a certain amount to defendant within a specified 

time. 

 
Held, the decree is in the nature of a preliminary decree, 

the Original Court keeping control over the action and 

having full power to make any just and necessary orders 

therein, including in appropriate cases the extension of 

the time. The vendor may either file a fresh suit for 

rescission of the contract or may, in the same suit, apply 

to the Court to rescind the contract. The contract is not 

determined by mere failure of the plaintiff to pay the 

amount within the specified time.  Though certain 

persons entitled to the benefit of the contract refused to 

join the plaintiffs in the suit and have joined by them as 

defendants, the decree for specific performance can be 

granted. 

 Persons who desire the assistance of the Court 

in obtaining equitable relief must come quickly.  In each 

case is it a question to be decided on the facts whether 

the delay on the part of the plaintiff is such that the Court 

ought not to exercise its powers”.    (emphasis added) 

 

 In METTA RAMA BHATLU c ase (7 supra ), Phillips, J was 

determining whether the Court c an enla rge the time stipula ted  in 

the dec ree and  if so the manner in whic h the d isc retion c ould  be 

exerc ised  held  as follows: 

“As an order for specific performance of a contract 

for transfer of immoveable property is in the nature of a 

preliminary decree and as the Court does retain power to 

make any stipulation it thinks fit with reference to the 

performance that power extend time vests in the Court 

which actually passes the order for specific performance 

although it is an appellate Court. 

 In considering whether time should be granted it has 

to be remembered that the delay need not be explained so 

minutely in a case  of this sort as in a case, for instance, 

under the Limitation Act, where it is sought to excuse a bar 

of limitation.  Delay in such a case should be looked at more 

leniently than in a case of limitation”. 
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 To the same effec t is the dec ision of Bombay High Court in 

SMT. VATSALA SHANKAR BANSOLE c ase (8 supra ) and  held  as under: 

In Ramankutty Gupta v. Ayara , the Apex Court has 

in no uncertain terms held that after passing the decree for 

specific performance, the Court does not cease to have 

jurisdiction in the suit but retains the control over the decree 

even after the decree has been passed. It is further held that 

it is open to the Court to exercise the powers under Section 

28(1) of the Specific Relief Act either for extension of time or 

for rescinding of contract. In the said case, the plaintiff had 

deposited the amount after expiry of the period fixed by the 

Court under the decree for specific performance of 

agreement. The Apex Court while holding that the 

application for extension of time for payment of balance 

amount of consideration can be filed in the Court of the first 

instance as well as in the appellate Court, has observed 

that, "It is to be seen that the procedure is hand maid for 

justice and unless the procedure touches upon jurisdictional 

issue, it should be moulded to subserve substantial justice. 

Therefore, technicalities would not stand in the way to 

subserve substantive justice." 

xxxxxxx 

 ..…. Undoubtedly, in terms of Order 20, Rule 12A of 

C.P.C. while passing such a decree, the Court has to specify 

the period for payment of consideration amount under the 

agreement. At the same time, as observed by the Allahabad 

High Court in the matter referred to above, the Section 35 of 

the Specific Relief Act, 1877, which was in force then, 

indicated that in event of a party to a decree for specific 

performance being in default, another party could either file 

a suit for recession of the contract on which specific 

performance was granted or he could apply to the Court 

which would then rescind the decree. Section 28 of the 

Specific Relief Act, 1963 provides for certain steps to be 

taken by the Judgment debtor in a decree for specific 

performance of the agreement pursuant to the failure on the 

part of the decree holder to perform his obligation under the 

decree. Considering these provisions of law, Nagpur High 
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Court as well as Madras High Court have clearly ruled that 

the decree for specific performance of a contract for sale, 

has to be in the nature of a preliminary decree, and 

therefore, the Court does not become functus officio after 

passing such a decree as is fully empowered to extend the 

period fixed under the decree for deposit of the money by 

the decree holder. This view is confirmed by the Apex Court 

in K. Kalpana Saraswathi's case (supra). Considering the 

said decision of the Apex Court along with the provisions of 

Order 20, Rule 12A of C.P.C. and other decisions 

particularly in the matter of Ramankutty as well as 

Hungerford Investment Trust it is to be held that decree in a 

suit for the specific performance has to be in the nature of 

preliminary decree. 

 

xxxxxxx 

Undisputedly, in the case in hand, the time granted to the 

decree holder/petitioner to deposit the balance amount was 

of one month from the date of the decree. The application 

filed for extension of the time apparently discloses that the 

petitioner was ill for about 15 days prior to the filing of the 

application and, therefore, she prayed for extension of one 

month's time to pay the balance amount. The time was 

apparently granted under the decree to facilitate the 

petitioner to make payment of the balance amount, and in 

terms of Order 20, Rule 12A, it is necessary for the Court to 

grant the time to pay the balance amount while decreeing 

the suit for specific performance. It should be always 

remembered that the final end of law is justice, and so the 

means to it too should be informed by equity as has even 

ruled by the Apex Court in K. Kalpana's case (supra). Being 

so, merely because there was failure to pay the said amount 

within one month and the extension was asked for only for 

one month, it was not a case of the petitioner being a 

persistent defaulter. Besides the time having been granted 

for the benefit of petitioner to enable her to deposit the 

balance amount, she could not have been denied the fruits 

of the decree in her favour merely on account of few days 

delay in making payment of balance amount. 
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18. Before parting with the matter it is necessary to take note 

of the decision of the learned single Judge in Bhujangrao 

Ganpati v. Sheshrao Rajaram reported, in , though both the 

parties have made no reference to the said decision. The 

said decision was passed following an un-reported decision 

of the Division Bench of this Court in Civil Appeal No. 

3964/1958 dated 19-8-1959 and referring to that of the Apex 

Court in Mahanth Ram Das v. Ganga Das, . The Apex Court 

in the said case has ruled that Section 148 of C.P.C. 

empowers the Court to deal with the events those might 

arise subsequent to an order for the purpose of enlarging the 

time for payment even though it had been peremptorily fixed, 

but also observed that such procedural orders, though 

peremptory (conditional decrees apparent) are, in essence, 

in terrorem, so that dilatory litigants might put themselves in 

order and avoid delay. They do not, however, completely 

estope the Court from taking note of events and the 

circumstances which happen within the time fixed. 

Considering the said ruling of the Apex Court, the learned 

single Judge held that "it is, therefore, quite clear that whilst 

laying down, in effect, that Section 148 must be liberally 

constructed, the Supreme Court has excluded from its ambit 

conditional decrees like the one in the present case." It is to 

be noted that in the case before the learned single Judge, 

the time specified for payment of amount in the decree for 

specific performance had already expired and a request for 

extension of the said time was rejected by the lower 

appellate Court. In view of provisions of law contained in 

Order 20, Rule 12-A of CPC, and the decision of the Apex 

Court in K. Kalpana Sarawathi (supra) and Ramankutty 

Guptan's (supra), which were delivered subsequent to the 

decision in Mahant Ram Das's case, it is apparent that the 

law as regards the nature of decrees in suit for specific 

performance is well settled and it is to be held that the 

settled law now is that mere specification of time to pay the 

amount and observation therein that in case of failure to pay 

amount within the specified time, the suit would stand 

dismissed, that would not render such a decree either to be 

conditional or final decree and, therefore, the decision of the 

learned single Judge in Bhujangrao Ganpati's case is no 

more a good law and is not binding upon this Court in view 

of the above referred Supreme Court decisions which have 
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been delivered subsequent to the said decision in 

Bhujangrao Ganpati's case (supra), and the same being on 

the point in issue. 

 A Division Benc h of this Court in CHERUKURI VENKATA RAO  v. 

BRAHMOJOSYULA BALA GANGADHARA SHARMA AND OTHERS9’  

c onsidered  the ambit of sub-sec tion (3) of Sec tion 28 of the Ac t and  

a lso the reasonab le extension for performanc e c ould  be 

c onsidered  and  held  as follows: 

“We may point out at the outset that the filing of an 
execution petition by the plaintiff for directing defendants 1 & 2 to 
execute a sale deed was really unnecessary.  No execution 
petition as such is necessary for the said purpose after the coming 
into force of the Specific Relief Act, 1963, sub-section (3) of 
Section 28 empowers the Court to direct not only the execution of 
sale deed in pursuance of a decree for specific performance, but 
also to direct delivery of possession, and to pass all other 
necessary and ancillary orders in the same suit”. 

xxxxxxx 

xxxxxxx 

Treating the petitioner’s application as E.P. too does not 
mean automatically that since it is filed within twelve years, it 
ought to be ordered automatically.  Can it be said that inasmuch 
as the decree did not prescribe the time for depositing the balance 
consideration, it is open to the purchaser to deposit at any time 
within twelve years? Cannot the concept of ‘reasonable period’ 
imported in such a context?  This is the question that we have to 
answer.  On this question it is well to remember that the relief of 
specific performance is an equitable remedy.  Indeed, the Specific 
Relief Act itself is based upon equity, fair play and good 
conscience.  It has been held by the Supreme Court in H.I. Trust 
vs. Haridas Mundra (AIR 1972) SC 1826) that the contract 
between the parties is not extinguished by the passing of a decree 
for specific performance, and that the contract subsists 
notwithstanding the passing of the decree.  The purchaser cannot, 
and should not be allowed to take unfair advantage of the 
situation.  He must act with reasonable diligence.  The application 
for execution of the sale deed and/or for delivery of possession, 
whether by way of an E.P. or an application under Section 28(3) 
must therefore be made within a reasonable time.  What is 
‘reasonable time’ is a question of fact to be decided in the facts 
and circumstances of a given case.  No hard and fast rule can be 
enunciated in that behalf.  However, it may be borne in mind that 
the period of limitation prescribed by the Limitation Act for 
enforcing an agreement of sale is three years from the date fixed 
for the purpose, or, if no such date is fixed, when the plaintiff has 
notice that performance is refused; (Art.54). The said period must 
be treated as the outer limit, generally speaking.  Indeed, it should 

be much sooner”. 

 

                                                 
9
 1987(2) ALT 229 
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 The Apex Court in BHUPINDER KUMAR c ase (3 supra ) examined  

the na ture of dec ree for spec ific  performanc e and  the power of 

c ourt under Sec tion 28 of the Ac t and  held  as follows: 

“The following questions arose for consideration before this Court: 

(i) Whether the Court has power to extend the time in favour of a 
decree holder to pay the balance amount/perform conditions as 
mentioned in the decree for specific performance? 

(ii) Whether the appellant had shown sufficient and reasonable 
ground for extension of time? 

xxxxxx 

xxxxxx 

In K. Kalpana Saraswathi v. P.S.S. Somasundaram Chettiar : 
(1980) 1 SCC 630, this Court has held that the court has power 
under Section 28 of the Act to extend time for making deposit. The 
following conclusion in para 4 is relevant: 

“It is perfectly open to the court in control of a suit for 
specific performance to extend the time for deposit, and 
this Court may do so even now to enable the plaintiff to get 
the advantage of the agreement to sell in her favour. The 
disentitling circumstances relied upon by the defendant-
respondent are offset by the false pleas raised in the course 
of the suit by him and rightly negatived. Nor are we convinced 
that the application for consideration and extension of time 
cannot be read, as in substance it is, a petition for more time 
to deposit. Even so, specific performance is an equitable 
relief and he who seeks equity can be put on terms to ensure 
that equity is done to the opposite party even while granting 
the relief. The final end of law is justice, and so the means to 
it too should be informed by equity. That is why he who seeks 
equity shall do equity. Here, the assignment of the mortgage 
is not a guileless discharge of the vendor's debt as implied in 
the agreement to sell but a disingenuous disguise to arm 
herself with a mortgage decree to swallow up the property in 
case the specific performance litigation misfires. To sterilise 
this decree is necessary equity to which the appellant must 
submit herself before she can enjoy the. fruits of specific 
performance”. 

 It is clear that the decree is in the nature of preliminary 
decree and the suit would continue and be under the control of the 
Court till either party moves for passing final decree. It is also 
clear that though the court has power to extend time and it is the 
duty of the court to apply the principle of equity to both parties. 

 In Kumar Dhirendra Mullick and Ors. v. Tivoli Park 
Apartments (P) Ltd. : (2005) 9 SCC 262, this Court, after 
analyzing earlier decisions, has concluded that: 

 “when the court passes the decree for 
specific performance, the contract between the 
parties is not extinguished. The court does not lose its 
jurisdiction after the grant of the decree for specific 
performance nor does it become functus officio. The 
decree for specific performance is in the nature of a 
preliminary decree, and the suit is deemed to be 
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pending even after the grant of such decree. Hence, 
the Court retains control over the entire matter even 
after the decree. Section 28 gives power to grant 
order of rescission of the agreement which itself 
indicates that till the sale deed is executed, the Trial 
Court retains its power and jurisdiction to deal with the 
decree of specific performance. Therefore, the court 
has the power to enlarge the time in favour of the 
decree-holder to pay the amount or to perform the 
conditions mentioned in the decree for specific 
performance.  

 It is clear that Section 28 gives power to the court either to 

extend the time for compliance of the decree or grant order of 

rescission of the agreement. These powers are available to the 

Trial Court which passes decree of specific performance. In other 

words, when the court passes the decree for specific 

performance, the contract between the parties is not extinguished. 

To put it clear that the decree for specific performance is in the 

nature of preliminary decree and the suit is deemed to be pending 

even after the decree. Sub-section 1 of Section 28 makes it clear 

that the court does not lose its jurisdiction after the grant of decree 

for specific performance nor it becomes functus officio. On the 

other hand, Section 28 gives power to the Court to grant order of 

rescission of the agreement and it has the power to extend the 

time to pay the amount or perform the conditions of decree for 

specific performance despite the application for rescission of the 

agreement/decree. In deciding application under Section 28(1) of 

the Act, the Court has to see all attending circumstances including 

the conduct of the parties. 

As discussed earlier, though the Court has power and 

discretion to extend the time for fulfillment of the contract, in the 

case on hand, there is neither any material to show that the 

appellant was having the required money nor had he tendered or 

deposited the same as per the terms of the decree. Both the 

Executing Court and the High Court found that there was no just 

and reasonable cause to extend the time for depositing the 

balance consideration. 

In the circumstances and the materials placed, we are 

satisfied that due to bereft of any acceptable material for 

extension of time, the Executing Court rightly declined to extend 

the time, consequently rescinded the contract as requested by the 

respondent judgment-debtor. The High Court, after analyzing all 

these aspects and finding that the decision arrived at by the 

Executing Court is just and equitable, dismissed the revision. We 
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are in entire agreement with the said conclusion. Consequently, 

the appeal fails and the same is dismissed”. 

 In PREM JEEVAN V. K.S.VENKATA RAMAN AND ANOTHER10, the 

Supreme Court was c onsidering  fa ilure of judgement deb tor to 

app ly for resc ission and  the effec t of suc h fa ilure on the va lid ity of 

the dec ree. This b ind ing p rec edent answers the two dec isions relied  

on by Mr.Siva  Reddy, viz., Abdul SHAKER SAHIB’S & METLA RAMA  

BHATLU c ase.  I find  it useful to advert the very question tha t was 

dec ided  and  a lso the ra tio on the point. 

 “The short question that arises for consideration in 

these appeals is: whether failure of the decree-holder in a 

suit for specific performance to make the requisite deposit 

within the specified time, will permit the decree-holder to 

execute the decree in the absence of extension of time? 

xxxxxxxxxxx 

xxxxxxxxxxx 

 There is no doubt that the above provision permits 

the judgment-debtor to seek rescission of a contract and 

also permits extension of time by the court but merely 

because rescission of contract is not sought by the 

judgment-debtor, does not automatically result in extension 

of time”  

            In V.S.PARANICHAMY CHETTIAR FIRM c ase (2 supra ), the Hon’b le 

Apex Court held  thus: 

“The agreement of sale was entered into as far back on 
February 16, 1980, about 19 years ago. No explanation is 
forthcoming as to why the balance amount of consideration 
could not be deposited within time granted by the court and 
why no application was made under Section 28 of the Act 
seeking extension of time of this period. Under Article 54 of 
the Limitation Act, 3 years period is prescribed for filing the 
suit for specific performance of contract of sale from the date 
of the agreement or when the cause of action arises. Merely 
because a suit is filed within the prescribed period of limitation 
does not absolve the vendee-plaintiff from showing as to 
whether he was ready and willing to perform his part of 
agreement and if there was non-performance was that on 

                                                 
10

 (2017)11 SCC 57 
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account of any obstacle put by the vendor or otherwise. 
Provisions to grant specific performance of an agreement are 
quite stringent. Equitable considerations come into play. 
Court has to see all the attendant circumstances including if 
the vendee has conducted himself in a reasonable manner 
under the contract of sale. That being the position of law for 
filing the suit for specific performance, can the court as a 
matter of course allow extension of time for making payment 
of balance amount of consideration in terms of a decree after 
5 years of passing of the decree by the trial court and 3 years 
of its confirmation by the appellate court? It is not the case of 
the respondent- decree holder that on account of any fault on 
the part of the vendor- judgment-debtor, the amount could not 
be deposited as per the decree. That being the position, if 
now time is granted, that would be going beyond the period of 
limitation prescribed for filing of the suit for specific 
performance of the agreement though this provision may not 
be strictly applicable. It is nevertheless an important 
circumstance to be considered by the Court. That apart, no 
explanation whatsoever is coming from the decree-holder- 
respondents as to why they did not pay the balance amount 
of consideration as per the decree except what the High 
Court itself thought fit to comment which is certainly not borne 
out from the record. Equity demands that discretion be not 
exercised in favour of the decree holder-respondents and no 
extension of time be granted to them to comply with the 
decree. 
 

 The dec ision of the Apex Court in RAJENDER KUMAR V. KULDEEP 

SINGH AND OTHERS11 c ase is d irec tly on the fac ts-in-issue in the c ase 

on hand  as well and  illustra ted  the manner of exerc ise of equity, 

jurisd ic tion or d isc retion by the Court, whic h reads as follows: 

“Held, as in the case of determining whether a decree for 
specific performance is to be granted in the first place where 
equity weights with the court, so is the situation in considering 
an application under S.28 SRA for rescinding the contract – If 
the purchaser is entitled to claim compensation for 
deterioration, a fortiori it must be held that the vendor should 
also be entitled to compensation for accretion in value of the 
subject-matter of the agreement for specific performance, in 
case the execution thereof is unduly delayed by the 
purchaser – S.28 provides that the court has to pass an order 
as justice of the case requires – Court did not advert to one of 
the main contentions regarding the escalation in land value by 
which the vendors has to incur liability of around four times 
the balance consideration by way of payment of unearned 
increase to the L&DO so as to complete their obligation which 
arose only on account of the delayed execution of the decree 
– In the facts and circumstances of the case, it is very difficult 
to balance the equity and rights of both the parties in the 
background of their conduct as both plaintiff purchaser and 
defendant vendors were equally at fault -  However, balancing 
equities purchaser directed to pay vendors the land value as 
per prevailing notified circle fate – Purchaser also held liable 
to meet the unearned increase to be paid to the L&DO – 
Equity. 

                                                 
11

 (2014) 15 SCC 529 
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Having regard to the facts and circumstances the 
High Court has not made an attempt to balance equity.  As in 
the case of determining whether a decree for specific 
performance is to be granted in the first place where equity 
weighs with the court, so is the situation in considering an 
application under Section 28 of the Specific Relief Act, 1963 
for rescinding the contract.  Under Section 28 of the Specific 
Relief Act, 1963, a vendor is free to apply to the court which 
made decree to have the contract rescinded in case the 
purchaser has not paid the purchase money or other sum 
which the court has ordered him to pay within the period 
allowed by the decree or such other period as the court may 
allow.  On such an application, the court may, by order, 
rescind the contract “as the justice of the case may require”. It 
is now settled law that a suit for specific performance does 
not come to an end on passing of a decree and the Court 
which passed the decree retains control over the decree even 
after the decree has been passed and the decree is 
sometimes described as the preliminary decree.  A decree for 
specific performance is a decree in favour of both the plaintiff 
and the defendant in the suit.  Hence, the decree can be 
executed either by the plaintiff or the defendant.  The plaintiff 
or the defendant is also free to approach the court for 
appropriate clarification/directions in the event of any 
ambiguity or supervening factors making the execution of the 
decree unexecutable. 

In the instant case, converse is the position.  If the 
purchaser is entitled to claim compensation for deterioration, 
a fortiori it must be held that the vendor should also be 
entitled to compensation for accretion in value of the subject 
matter of the agreement for specific performance, in case the 
execution thereof is unduly delayed by the purchaser.  
Section 28 of the Specific Relief Act provides that the court 
has to pass an order as the justice of the case may require.  
The parties on approaching the court must get the feeling that 
justice has been done in the facts and circumstances of the 
case, particularly in specific performance related cases, in 
terms of equity, equality and fairness.  In the facts and 
circumstances of the case, it is very difficult to balance the 
equity and balance the rights of both the parties in the 
background of their conduct.  No doubt there was no time 
fixed in the agreement for payment of the purchase money.  
That was also contingent on a series of obligations to be 
performed by the vendor and the duty of the purchaser to pay 
the purchase money was only thereafter.  But closely 
analysing the pleadings and submissions, the purchaser had 
made an attempt, though belatedly, for getting the obligations 
performed even at his expense. 

The trial court should have passed an equitable order 
while considering the application for rescission.  Having 
regard to the fact that the decree was passed in 1984, it 
would be unjust and unfair to relegate the parties to the trial 
court at this distance of time.  For doing complete justice to 
the parties, it is a case where the purchaser should be 
directed to pay the land value to the vendors as per the 
circles rate prevailing during 16-11-2011 to 5-1-2012.” 

 

 The meaning of the words ‘Equity Jurisd ic tion’  and  ‘Equity 

Jurisp rudenc e’ , in P. Ramanatha Aiyar’s Advanc ed Law Lexic on 

reads thus: 
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 Equity jurisdiction: A broad and flexible 

jurisdiction to grant remedial relief where justice and good 

conscience demands it, but without purporting to create 

rights, being limited to determining what rights the parties 

have and whether or in what manner it is just and proper 

to enforce them.  A jurisdiction in two categories, the one 

dependent upon the substantive character of the right 

sought to be enforced, the other dependent upon the 

inadequacy of the legal remedy. 

 “The term equity jurisdiction does not refer to 

jurisdiction in the sense of the power conferred by the 

sovereign on the Court over specified subject-matters or 

to jurisdiction over the res or the persons of the parties in 

a particular proceeding but refers rather to the merits.  

The want of equity jurisdiction does not mean that the 

Court has no power to act but that it should not act, as on 

the ground, for example, that there is an adequate 

remedy at law. 

 
 “Equity jurisprudence” that portion of remedial 

justice which is exclusively administered by a Court of 

equity as contradistinguished from that portion of 

remedial justice which is exclusively administered by a 

Court of Common Law.” 

 Maxims of Equity. Pervading the administration of 

equity in all its branches there appears a recognition of 

certain broad principles, so generally accepted and of 

such fundamental character, that they have become 

known as maxims. “They are not the practical and final 

doctrines of rules which determine the equitable rights 

and duties of individual persons, and which are constantly 

cited by the Courts in their decisions or judicial 

controversies. They are rather the fruitful germs from 

which these doctrines and rules have grown by a process 

of natural evolution.” Having not anywhere been 

authoritatively declared as a code of rules, they have not 

been expressed precisely in the same form by different 

writers, and the treatises are not even in record as to 

what precepts should be dignified as maxims. Most of 

these maxims of equity have received general 

acceptance.”    
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What follows from tha t p rec edes on the point is:-  

(i)  a  dec ree passed  in a  suit for spec ific  performanc e is in  

  the na ture of a  p reliminary dec ree;  

(ii)  Sec tion 28 (1) of the Ac t p rovides for depositing  or 

paying purc hase money or suc h/ other money as may 

a llow; or a llows the vendor or lessor to app ly for 

resc ission in c erta in c ases of c ontrac t of sa le of 

immoveab le p roperty where the spec ific  performanc e 

has been granted ;  

(iii)  Sub-sec tion (2) enab les the Court to pass orders on 

restora tion of possession together with the p rofits, if any 

derived  by vendee to vendor;  

(iv)  Sub-sec tion (3) a llows the Court to grant reliefs of 

exec ution of p roper c onveyanc e, delivery of 

possession etc . 

(v)  Sub-sec tion (4) ba rs a  separa te suit for any relief whic h 

c an be c la imed  in the same suit under Sec tion 28; 

(vi)  Therefore, the Court whic h passed  the dec ree does not 

bec ome func tous offic io with the passing of dec ree for 

spec ific  performanc e; 

(vii)  the power under Sec tion 28 is d isc retionary and  the 

 c ourt exerc ises equity jurisd ic tion. 

(viii)  the exerc ise of d isc retion under this Sec tion must be 

equitab le to both the vendor and  the purc haser and  

on exc ep tiona l fac tors tha t justify suc h grant beyond  

the time spec ified  in the dec ree.  The further c aution 

exerc ised  by the Court in its d isc retion is tha t the 

extension of time is not a  matter of c ourse, or for 

p rotrac ted  periods, whic h would  result in pa rties ac ting  

with laxity or the relief if g ranted  would  be iniquitous to 

the c ontesting  pa rty. 

(ix)  the language of sub-sec tion (4) of Sec tion 28 of the Ac t 

 reads thus: 

“No separate suit in respect of any relief which may be 

claimed under this section shall lie at the instance of a 

vendor, purchaser, lessor or lessee, as the case may be”. 
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(x)  Therefore, the default if any subsequent to the dec ree 

for spec ific  performanc e resulting  in extension of time 

or resc ission of c ontrac t, is dec ided  in the same 

app lic a tion and  having regard  to the b road  terms in 

whic h Sec tion 28 (1) and  (4) a re worded , in an 

app lic a tion either filed  for extension of time or resc ission 

of c ontrac t, the Court c an exerc ise its equity jurisd ic tion 

under Sec tion 28 of the Ac t and  pass c omprehensive 

orders whic h g ive quietus to the d ispute without 

rec ourse to fresh suit.”    

 

 Now, let me examine the order under revision within the 

sc ope of Sec tion 115 of the Civil Proc edure Code by keep ing in 

view the lega l p ropositions adverted  to supra .   

 

In c ases like the one on hand , the Court in exerc ise of equity 

jurisd ic tion or d isc retion wa lks the pa th the c irc umstanc es have la id  

in the c ase. Tha t means, the Court apprec ia tes the c irc umstanc es 

p leaded  and  p roved ; therea fter app lies the p rovision of law.  

In other words, exerc ise of d isc retion is guided  by c irc umstanc es of 

the c ase and  the Court ought not to enter into extraneous matters. 

Now, let me revert to the fac ts of the c ase.  

 

 The c irc umstanc es lead ing to filing  of I.A.No.58 of 2011 a re 

adverted  to in deta il in p rec ed ing pa ragraphs. This Court both for 

p rec ision and  to avoid  repetition does not refer to these 

c irc umstanc es onc e aga in, but apprec ia tes these c irc umstanc es 

c hronolog ic a lly and  examines whether d isc retion the Court has 

been exerc ising  jud ic iously or not. 

 

 On 30.10.1994, the suit agreement was exec uted  between 

the 1st p la intiff and  the 1st defendant.  The suit was filed  in the  
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year 2000.  On 30.09.2005, the suit was dec reed  for spec ific  

performanc e of an extent of Ac .0-19 c ents instead  of Ac .0-22¼ 

c ents.   As per the dec ree, the ba lanc e sa le c onsidera tion of 

Rs.5,68,000/ - is payab le on or before 30.11.2005.  This Court notic es 

the tender of ba lanc e sa le c onsidera tion of Rs.5,68,000/ - made on 

29.11.2005 by the p la intiff.  The lodgment c ha llan was returned  by 

referenc e to the stay of a ll p roc eed ings granted  in C.R.P.No.3987 of 

2005 by this Court.  On 29.03.2006, C.R.P.No.3987 of 2005 was 

d ismissed .  On 31.08.2009, the 1st p la intiff d ied .  On 18.09.2010, the 

app lic a tion for extension of time is filed  by the p la intiffs.  Let me first 

examine the time spells namely the 1st time spell of two months 

whic h exp ired  by 30.11.2005.  The 1st p la intiff tendered  the ba lanc e 

sa le c onsidera tion by way of lodgment c ha llan, but was 

unsuc c essful on ac c ount of the stay granted  by this Court in 

C.R.P.No.3987 of 2005.  The exc use now offered  by the p la intiff for 

not depositing  the ba lanc e sa le c onsidera tion is tha t the p la intiff 

d id  not c ontest C.R.P.No.3987 of 2005 and , therefore, was unaware 

of d ismissa l of C.R.P.No.3987 of 2005 on 29.03.2006.  The defendants 

on the other hand  c ontend  tha t the p la intiff was rep resented  by an 

Advoc a te and  ignoranc e p leaded  is only a  c onvenient p lea  to 

show suffic ient c ause for the delay.  The sa id  d ispute is verified  by 

referring  to the c ause-title in C.R.P.No.3987 of 2005.  The suit was 

dec reed  on 30.09.2005.  On 03.10.2005, this Court g ranted  stay of a ll 

further p roc eed ings in O.S.No.6 of 2000.  By the time the stay was 

granted , the suit was a lready dec reed .  The p la intiff ought to have 

been vig ilant and  taken steps for re-submitting  the lodgment 

c ha llan with a  suitab le rep ly but instead  1st p la intiff during  his lifetime 
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preferred  to keep  quiet.  The 1st p la intiff if is desirous of c ompleting  

the rec ip roc a l p romise, is expec ted  to ac t with due d iligenc e and  

avoid  c onsequenc es a rising  out of non-performanc e inc lud ing 

resc ission of c ontrac t.  It is bec ause of this reason, it is immateria l 

whether p la intiff d id  c ontest the CRP or not. The volunta ry  

non-partic ipa tion by 1st p la intiff in CRP ought not to be trea ted  as 

suffic ient exc use.  

 

 Civil Rules Prac tic e, Rules 157 to 159 (old ), {c orrespond ing to 

Rules 225 to 227 of the Civil Rules of Prac tic e and  Circ ula r Orders 

1980}, dea l with deposit by a  pa rty into the Court.  The effec t of 

app lying  for lodgment c ha llan within the time and  the deposit of 

amount subsequent to the time granted  by a  Rule under CPC or 

the time granted  by the Court in the dec ree has been c onsidered  

by a  Division Benc h of this Court in AMBATI RAGHAVALU v. MOVVA 

VENKAMMA AND OTHERS12.  The tender within the time is ac c ep ted  as 

c omp lying with the requirement of Rule or the c ond ition stipula ted  

by the dec ree, even if the amount c ould  be deposited  into Court 

by the party beyond  the stipula ted  time.  In the sa id  c irc umstanc es, 

AMBATI RAGHAVALU c ase whic h has a risen under Order XXI Rule 85 of 

CPC has held  as follows: 

 “It is obligatory on the part of the auction purchaser to 

satisfy the conditions of Or.XXI Rule 85 and including 

General Stamp duty and any default in that behalf will result 

in the properties being re-sold.   

 It is clear that rules 157 & 158 of Civil Rules of 

Practice insist on a challan being obtained before a payment 

could be made into court.  Without a challan, a deposit could 

not be made. 

                                                 
12 1962(1) ALT 168 (DB) 
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 Thus, this is the first step in the process of making the 

deposit if the court does not issue the challan in spite of the 

application for it by the party before the expiry of the 

prescribed period, he is not in a position to fulfil the 

obligations cast by Rule 85.  So, the non-observance of the 

terms of Rule 85 is not due to any default or negligence on 

his part but due to causes beyond his control. It is the 

inaction or the erroneous act of the court that is responsible 

for the inability of the party to deposit the money into Court.  

It is in such a situation that the maxim Actus Curia Neminem 

Gravabit i.e., an act of the Court prejudices no man comes 

into play.  When a litigant is unable to comply with the 

requirements of a statute not because of his own fault but on 

account of the action or inaction of a court, the principle 

underlying that maxim is attracted. 

 A party is not entitled to resort to Rule 159 when the 

Bank or the treasury is working. 

 It is no argument to say that had he been diligent in 

applying for a challan long before, he would have obtained 

one and would have been in a position to comply with the 

requirements of that rule.  A party expects a court to be 

diligent in the despatch of its business and not to be inactive.  

If really a party is disabled to perform the obligations owning 

to an act of the court, he should not be made to suffer the 

penal consequences flowing from the non performance 

thereof. 

 Filing an application for challan before the prescribed 

time was sufficient compliance with the mandatory provisions 

of  

O. XXI Rule 85 CPC and hence O. XXI Rule 86 is not 

attracted”. 

 

 The ra tio la id  down in AMBATI RAGHAVULU c ase c ould  be 

app lied  to the c ase on hand  if the Court ordered  issue of 

lodgement c ha llan or the lodgement c ha llan returned  by the Court 

was represented  and  the ba lanc e of sa le c onsidera tion was 

deposited  beyond  reasonab le time a fter 30.11.2005.  The dec ision 

of this Court in ABMATI RAGHAVULU is d istinguishab le to the fac ts and  
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c irc umstanc es of the c ase.  Therefore, the app lic a tion for lodgment 

c ha llan c annot be trea ted  as amounting to performing the 

d irec tion as stipula ted  in the dec ree.  Further, the Apex Court in 

RAJENDER KUMAR (supra ) has held  tha t the Court exerc ises equity 

jurisd ic tion and  a ll aspec ts of the matter a re c onsidered  on the day 

when the d isc retion is exerc ised .  For this reason as well, the p la intiff 

c ould  not estab lish the performanc e within the reasonab le time. 

 

 Be tha t as it may, the p la intiff was a live up  to 30.08.2009.  

Tha t means, if we c a lc ula te the time from the da te of dec ree and  

judgment, the p la intiff was a live for three years eleven months.   

If we take the sta rting  period  from the da te of d isposa l of C.R.P., on 

29.03.2006, the p la intiff was a live for 3 years 5 months.  The 

app lic a tion is filed  nearly a fter five years from the da te of dec ree 

and  judgment and  the tria l c ourt exerc ised  its d isc retion through 

order da ted  04.01.2012 on sympathetic  c onsidera tion.  In other 

words, substantia l time for deposit of ba lanc e sa le c onsidera tion is 

ac c ep ted  nearly a fter seven years from the da te of dec ree and  

judgment. At the time of exerc ise of the d isc retion these aspec ts 

a re c ruc ia l and  relevant one way or other.  

 

 As held  by p rec edents the tria l Court, even with the  

passing of dec ree for spec ific  performanc e, reta ins the power to 

c onsider p rayers c onnec ted  with or inc identa l to the terms of 

dec ree.  In other wards, the Court, whic h has passed  the dec ree for 

spec ific  performanc e reta ins c ontrol over the dec ree even a fter the 

dec ree has been passed .  The c ha llenge to the order under revision 

is tha t the d isc retion though is ava ilab le to the Court, the d isc retion 
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has been a rb itra rily exerc ised  and  sec ond ly suc h wide or unfettered  

d isc retion as held  by Apex Court in RAJENDER KUMAR c ase  

(11 supra ) is not ava ilab le to the Court. The exec ution of the dec ree 

for spec ific  performanc e a rises if the ob liga tions fastened  in the 

dec ree a re fulfilled .  Therefore, for filing  an app lic a tion for extension, 

the period  of limita tion for exec ution of the dec ree is not the 

app lic ab le ac t even for guidanc e. Mr.Suresh Kumar c ontends tha t 

in exerc ising  the d isc retion under Sec tion 28, the Court is required  to 

see a ll the a ttendant c irc umstanc es inc lud ing the c onduc t of the 

pa rties.  At the bottom of exerc ise of d isc retion, justic e must be 

done in terms of equity, equa lity and  fa irness.  The exerc ise of 

d isc retion under this Sec tion must be equitab le to both the vendor 

and  vendee; and  in exc ep tiona l fac tors or c irc umstanc es tha t 

justify suc h grant beyond  the time spec ified  in the dec ree for 

paying ba lanc e sa le c onsidera tion.  The grant of extension for 

deposit as a  ma tter of c ourse or for p rotrac ted  periods results in 

parties undertaking their ob liga tions under the dec ree with a  sense 

of la titude.   

 

 The c onsidera tion of d isc retion c annot and  ought not to be 

ac c ep ted  in c ase where the Court has to show maximum la titude 

in favour of app lic ant or Court ac c ep ts every c irc umstanc e sta ted  

by the party.  Suc h d isc retion, if exerc ised , results in p rejud ic e and  

hardship  to the c ontesting  parties.  The Court while c onsidering  the 

request for extension of time c an and  a lso c ould  d irec t refund  of 

advanc e money rec eived  by the defendant if c ase for extension of 

time is not favourab ly c onsidered .  With a  view to doing justic e 
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between the parties, the Court c an a lso d irec t repayment with suc h 

terms and  c ond itions as a re just and  p roper.  

 

Considering  the c ase on hand , in the above ana lysis, this 

Court is of the view tha t the first effort made by 1st p la intiff to 

deposit the ba lanc e sa le c onsidera tion, even if ac c ep ted  as 

sinc ere and  the p la intiff was p revented  by the order of stay granted  

by this Court, the inac tion therea fter does not relieve the p la intiffs 

the heavy burden fastened  on them in showing tha t they were 

d iligent etc .  Further, the subsequent inac tion of 1st p la intiff during 

his life time is inexp lic ab le and  the inac tion is substantia lly for three 

years and  five months.  The p la intiff d id  not file an app lic a tion either 

within reasonab le period  or a t least within three years from the da te 

on whic h the time granted  by the Court exp ired  or the C.R.P. was 

d ismissed .  The p la intiff was a live for 3 years 5 months from the da te 

of d isposa l of the C.R.P.  The app lic a tion is now filed  by the lega l 

rep resenta tives of p la intiff nearly a fter five years.  The extension of 

time for depositing  ba lanc e sa le c onsidera tion a fter lapse of five 

years requires deeper examina tion, and  whether by exerc ising  suc h 

d isc retion one party is sub jec ted  to ha rdship , irreparab le injury etc . 

ought to be examined .  In the fac t situa tion of this c ase, the 

d isc retion exerc ised  by the tria l Court is more on sympathetic  

g rounds.  In the performanc e of ob liga tion under c ommerc ia l 

c ontrac t where sa le and  purc hase of immovab le p roperty is 

involved , the Court ought not to extend  time for deposit of ba lanc e 

sa le c onsidera tion on sympathetic  ground  and  sec ond ly beyond  

the reasonab le period  ac c ep ted  by the p rec edents or time 



 32 

stipula ted  in the dec ree. It is another thing if a  pa rty is p revented  by 

an ac t or omission by opposite pa rty or orders of c ompetent Court. 

If the party is not p revented  by c irc umstanc es from ac ting , the 

equity jurisd ic tion demands timely reflex or performanc e by 

p la intiff/ purc haser for invoking the equity jurisd ic tion.   If extension is 

c onsidered  and  granted , then the c ond itions stipula ted  by the 

Court in the dec ree a re not trea ted  with sanc tity.  This Court hastens 

to add  tha t if the delay in deposit or default in meeting  the time 

limit is a ttributab le to defendant/ judgment deb tor, then the 

c onsidera tion is d ifferent in exerc ising  the d isc retion by the Court 

under Sec tion 28 of the Ac t and  the limita tions referred  to above 

a re examined  on c ase to c ase basis. 

 

 For the above reasons, this Court is of the view tha t the 

exerc ise of d isc retion for extension of time by the tria l Court is illega l 

and  untenab le.  The point is answered  ac c ord ing ly.   

  

 The c ounsel a re a lso heard  on the ob liga tion of vendor to 

refund  the advanc e amount rec eived  in the year 1994.   In the c ase 

on hand , meagre advanc e of Rs.40,000/ - was pa id  and  rec eived  

by revision petitioner’ s fa ther/ vendor.  The sa le c onsidera tion was 

deposited  as per the order under revision on 06.01.2012.  The 

a ffidavit filed  by revision petitioner to refund  Rs.50,00,000/ - (Rupees 

fifty lakhs only) in full quits of a ll the ob liga tions under the 

agreement da ted  31.10.1994 and  the dec ree and  judgment in 

O.S.No.6 of 2000 is taken on file and  ac c ep ted .  The order in the 

revision is set aside.   
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The Civil Revision Petition is, ac c ord ing ly, a llowed  and  

ordered  as follows:- 

(i) the order da ted  04.01.2012 in I.A.No.58 of 2011 is set 

aside. 

 

(ii) the a ffidavit of revision petitioner is ac c ep ted  and  

revision petitioner deposits Rs.50,00,000/ - (Rupees fifty 

lakhs only) to the c red it of O.S.No.6 of 2000 on or before 

03.02.2019. 

 

(iii) On suc h deposit a lone, the ob liga tions in the 

agreement of sa le da ted  31.10.1994 read  with dec ree 

da ted  30.09.2005 stand   resc inded  and  in default the 

resc ission ordered  by this Court sha ll be deemed to 

have been withd rawn, leaving it open to dec ree 

holder to work out the remedy by filing  E.P. 

 

(iv) On an app lic a tion made for refund  by p la intiffs, the tria l 

c ourt is d irec ted  to refund  Rs.5,68,000/ - together with 

interest ac c rued  thereon to p la intiffs 2 to 4/ respondents 

2 to 4. 

 

 No order as to c osts.   

 Pend ing misc ellaneous petitions, if any, stand  c losed . 

 

                       ____________                
           S.V.BHATT, J 

Date: 03.10.2018 
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