
  

HONOURABLE SRI JUSTICE P. KESHAVA RAO 

CRIMINAL PETITION No. 11701 of 2011 

ORDER:  

 

 Heard  the lea rned  c ounsel for the pa rties. 

 The p rayer sought in the c rimina l petition is as under: 

 “ The Hon’b le Court may be p leased  to c ompound  the 

offenc e under Sec tion 138 of the Negotiab le Instruments Ac t 

and  ac quit A-1 and  A-2 by quashing  the order passed  in 

Crl.M.P.No.29 of 2010 in Crl.A.No.36 of 2007 on the file of the 

VIII Add itiona l Distric t and  Sessions Judge (Fast Trac k Court), 

East Godavari, Ra jahmundry.”   

 

The fac ts of the c ase a re tha t the first respondent herein filed  

a  p riva te c omp la int vide C.C. No.351 of 2003 aga inst the petitioners 

for the offenc e punishab le under Sec tion 138 of the Negotiab le 

Instruments Ac t (for short ‘ the Ac t’ ), on the file of the Add itiona l 

Jud ic ia l Mag istra te of First Class, Ramac handrapuram.  On c ontest, 

by judgment da ted  25.01.2007, the tria l Court, c onvic ted  A-2 and  

imposed sentenc e of simp le imprisonment for a  period  of six months 

and  a lso fine of Rs.5,000/ - in default of payment of fine amount, he 

sha ll suffer simp le imprisonment for a  period  of one month.  A-1 

being the Firm, it was sentenc ed  to pay fine of Rs.5,000/ - in default 

of payment of fine, A-2 being its Manag ing Direc tor sha ll undergo 

simp le imprisonment for a  period  of one month.  Aggrieved  by the 

sa id  judgment, the petitioners filed  an appea l vide Crl.A.No.36 of 

2007 before the Court of VIII Add itiona l Distric t and  Sessions Judge 

(Fast Trac k Court) East Godavari Distric t, Ra jahmundry.  During  the 

pendenc y of the appea l, the petitioners herein filed  Crl.M.P.No.29 
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of 2010 under Sec tion 147 of the Ac t for c ompound ing the offenc e.  

The first respondent filed  a  c ounter and  opposed  the same.  The 

appella te Court d ismissed  the sa id  petition by orders da ted  

21.10.2011.   Aggrieved  by the same, the p resent c rimina l petition is 

filed .   

Learned  c ounsel appearing  for the petitioners would  c ontend  

tha t the c heque amount being Rs.30,000/ -, the petitioners furnished  

a  d ra ft for Rs.30,000/ - before the Court below d rawn in favour of the 

first respondent a t Andhra  bank, Aryapuram Branc h, Ra jahmundry 

da ted  23.11.2010 and  a lso p repared  to deposit 15% of the c heque 

amount towards c osts before the Distric t Lega l Servic es Authority, 

Ra jahmundry as per the guidelines framed  by the Apex Court for 

c ompound ing the offenc e.  However, the lower appella te Court 

fa iled  to c onsider the issue in the light of the guidelines framed  by 

the Apex Court and  sought for quashment of the impugned  

p roc eed ings in the p resent c rimina l petition.  To substantia te his 

c ontention, he relied  on the judgment of the Apex Court in 

Crl.A.No.1731 of 2017 da ted  5.10.1917 (Arising  out of Spec ia l Leave 

Petition (Crl.) No.5451 of 2017) in M/ S. METERS AND INSTRUEMNTS 

PRIVATE LIMITED & ANOTHER v. KANCHAN MEHTA1.  The fac ts of the 

sa id  c ase a re simila r to the fac ts on hand .  The Apex Court while 

dea ling  with the aspec t of c ompound ing of an offenc e under 

Sec tion 138 of the Ac t, c onsidered  va rious judgments in INDIAN 

BANK ASSOCIATION AND OTHERS v. UNION OF INDIA AND OTHERS2, 

                                                            

1 Judgment of the Apex Court in Crl.A.No.1731 of 2017 

2  (2014) 5 SCC 590 
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the Apex Court approved  the d irec tions of the Bombay High Court, 

Ca lc utta  High Court and  Delhi High Court for laying  down simp ler 

p roc edure for d isposa l of c ases under Sec tion 138 of the Ac t and  

d irec ted  as follows: 

“ 23. Many of the d irec tions g iven by the va rious High Courts, 

in our view, a re worthy of emula tion by the c rimina l c ourts a ll 

over the c ountry dea ling  with c ases under Sec tion 138 of the 

Negotiab le Instruments Ac t, for whic h the following d irec tions 

a re being g iven:  

23.1. The Metropolitan Magistra te/ Jud ic ia l Mag istra te 

(MM/ JM), on the day when the c omp la int under Sec tion 138 

of the Ac t is p resented , sha ll sc rutinise the c ompla int and , if 

the c omp la int is ac c ompanied  by the a ffidavit, and  the 

a ffidavit and  the doc uments, if any, a re found  to be in order, 

take c ognizanc e and  d irec t issuanc e of summons.  

23.2. The MM/ JM should  adop t a  p ragmatic  and  rea listic  

approac h while issuing summons. Summons must be p roperly 

addressed  and  sent by post as well as by e-ma il add ress got 

from the c omp la inant. The c ourt, in appropria te c ases, may 

take the assistanc e of the polic e or the nearby c ourt to serve 

notic e on the ac c used . For notic e of appearanc e, a  short 

da te be fixed . If the summons is rec eived  bac k unserved , 

immed ia te follow-up  ac tion be taken.  

23.3. The c ourt may ind ic a te in the summons tha t if the 

ac c used  makes an app lic a tion for c ompound ing of offenc es 

a t the first hearing  of the c ase and , if suc h an app lic a tion is 

made, the c ourt may pass appropria te orders a t the earliest.  

23.4. The c ourt should  d irec t the ac c used , when he appears 

to furnish a  ba il bond , to ensure his appearanc e during  tria l 

and  ask him to take notic e under Sec tion 251 CrPC to enab le 

him to enter his p lea  of defenc e and  fix the c ase for defenc e 

evidenc e, unless an app lic a tion is made by the ac c used  

under Sec tion 145(2) for rec a lling  a  witness for c ross-

examina tion.  

23.5. The c ourt c onc erned  must ensure tha t examina tion-in-

c hief, c ross-examina tion and  re-examina tion of the 

c omp la inant must be c onduc ted  within three months of 

assigning the c ase. The c ourt has op tion of ac c ep ting  

a ffidavits of the witnesses instead  of examining them in the 

c ourt. The witnesses to the c omp la int and  the ac c used  must 

be ava ilab le for c ross-examina tion as and  when there is 

d irec tion to this effec t by the c ourt.  

24. We, therefore, d irec t a ll the c rimina l c ourts in the c ountry 

dea ling  with Sec tion 138 c ases to fo llow the abovementioned  

p roc edures for speedy and  exped itious d isposa l of c ases 
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fa lling  under Sec tion 138 of the Negotiab le Instruments Ac t. 

The writ petition is, ac c ord ing ly, d isposed  of, as above.”   

 

After d isc ussing  the ob jec t of introduc ing Sec tion 138 and  

other p rovisions of Chap ter 17 of the Ac t in the year 1988 and  the 

Amendments made therea fter and  a lso the na ture of offenc e 

under Sec tion 138 of the Ac t, p rimarily rela ted  to c ivil wrong and  

2002 Amendments spec ific a lly made it c ompoundab le, observed  

the following points: 

i) Offenc e under Sec tion 138 of the Ac t is p rimarily a  c ivil 

wrong. Burden of p roof is on ac c used  in view 

p resumption under Sec tion 139 but the standard  of 

suc h p roof is “ p reponderanc e of p robab ilities” . The 

same has to be norma lly tried  summarily as per 

p rovisions of summary tria l under the Cr.P.C. but with 

suc h va ria tion as may be appropria te to p roc eed ings 

under Chap ter XVII of the Ac t. Thus read , p rinc ip le of 

Sec tion 258 Cr.P.C. will app ly and  the Court c an c lose 

the p roc eed ings and  d isc harge the ac c used  on 

sa tisfac tion tha t the c heque amount with 17 assessed  

c osts and  interest is pa id  and  if there is no reason to 

p roc eed  with the punitive aspec t. 

ii)  ii) The ob jec t of the p rovision being p rimarily 

c ompensa tory, punitive element being ma inly with the 

ob jec t of enforc ing  the c ompensa tory element, 

c ompound ing a t the initia l stage has to be 

enc ouraged  but is not debarred  a t la ter stage sub jec t 

to appropria te c ompensa tion as may be found  

ac c ep tab le to the pa rties or the Court. 

iii)  iii) Though c ompound ing requires c onsent of both 

pa rties, even in absenc e of suc h c onsent, the Court, in 

the interests of justic e, on being sa tisfied  tha t the 

c omp la inant has been duly c ompensa ted , c an in its 

d isc retion c lose the p roc eed ings and  d isc harge the 

ac c used .  

iv) iv) Proc edure for tria l of c ases under Chap ter XVII of the 

Ac t has norma lly to be summary. The d isc retion of the 

Magistra te under sec ond  p roviso to Sec tion 143, to hold  

tha t it was undesirab le to try the c ase summarily as 

sentenc e of more than one year may have to be 

passed , is to be 18 exerc ised  a fter c onsidering  the 

further fac t tha t apart from the sentenc e of 

imprisonment, the Court has jurisd ic tion under Sec tion 
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357(3) Cr.P.C. to award  suitab le c ompensa tion with 

default sentenc e under Sec tion 64 IPC and  with further 

powers of rec overy under Sec tion 431 Cr.P.C. With this 

approac h, p rison sentenc e of more than one year may 

not be required  in a ll c ases. 

v) v) Sinc e evidenc e of the c omp la int c an be g iven on 

a ffidavit, sub jec t to the Court summoning the person 

g iving  a ffidavit and  examining him and  the bank’s slip  

being p rima  fac ie evidenc e of the d ishonor of c heque, 

it is unnec essary for the Magistra te to rec ord  any further 

p reliminary evidenc e. Suc h a ffidavit evidenc e c an be 

read  as evidenc e a t a ll stages of tria l or other 

p roc eed ings. The manner of examina tion of the person 

g iving  a ffidavit c an be as per Sec tion 264 Cr.P.C. The 

sc heme is to fo llow summary p roc edure exc ep t where 

exerc ise of power under sec ond  p roviso to Sec tion 143 

bec omes 19 nec essary, where sentenc e of one year 

may have to be awarded  and  c ompensa tion under 

Sec tion 357(3) is c onsidered  inadequa te, having regard  

to the amount of the c heque, the financ ia l c apac ity 

and  the c onduc t of the ac c used  or any other 

c irc umstanc es.”  

 

In the c ase on hand , the petitioners filed  a  separa te 

misc ellaneous petition vide Crl.M.P.No.29 of 2010 under Sec tion 147 

of the Ac t for c ompound ing the offenc e.  But, the same was 

d ismissed  on the ground  tha t without the c onsent of the vic tim, 

there c annot be any c ompromise or settlement. 

Looking into the basic  ob jec t of the p rovision tha t it is both 

punitive as well as c ompensa tory, it is to be understood  tha t the 

intention of the p rovision is to ensure tha t the c omp la inant rec eived  

the amount of c heque by way of c ompensa tion.  At the same time, 

it is to be noted  tha t the na ture of the offenc e under Sec tion 138 of 

the Ac t is p rimarily rela ted  to a  c ivil wrong , the 2002 amendment 

spec ific a lly made it c ompoundab le.  In these c irc umstanc es, when 

an app lic a tion is filed  for c ompound ing the offenc e, the same 

c annot be nega tived  on the ground  tha t the c onsent of the 
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c ompla inant is a  p re-c ond ition.  If tha t is ac c ep ted , it may go even 

aga inst the basic  ob jec t of the p rovision and  nega tive the very 

intention of the leg isla ture for whic h suc h p rovision and  the 2002 

amendment was b rought into p ic ture.  Even the Apex Court while 

dea ling  with the issue in the above sa id  appea l, was p leased  to 

hold  tha t the ob jec t of the p rovision being p rimarily c ompensa tory, 

punitive element being ma inly with the ob jec t of enforc ing the 

c ompensa tory element, c ompound ing a t the initia l stage has to be 

enc ouraged  but is not debarred  a t la ter stage sub jec t to 

appropria te c ompensa tion as may be found  ac c ep tab le to the 

pa rties or the Court.  Therefore, in the p resent c ase when an 

app lic a tion has a lready been filed  by the petitioners expressing 

their intention to c ompound the offenc e by way of paying the 

c heque amount and  a lso to deposit 15% of the amount towards 

c osts before the Distric t Lega l Servic es Authority, Ra jahmundry, the 

lower appella te Court ought to have c onsidered  the same and  

permitted  the pa rties to settle the issue by c ompound ing the 

offenc e.  However, in the c ase on hand , it is b rought to the notic e 

of the Court by the lea rned  c ounsel for the petitioners tha t by virtue 

of the interim orders passed  by this Court on 21.10.2011 in 

Crl.M.P.No.29 of 2010, the c rimina l appea l is still pend ing before the 

lower appella te Court.  In these c irc umstanc es, this Court feels 

appropria te to set aside the orders passed  in Crl.M.P.No.29 of 2010 

da ted  21.10.2011, d irec ting  the lower appella te Court to d ispose of 

the same by fixing  the appropria te c ompensa tion ac c ep tab le to 

both pa rties or to the Court in the event of the first respondent not 

c oming forward  to settle the issue. 
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Ac c ord ing ly, the c rimina l petition is a llowed  setting  aside the 

orders passed  in Crl.M.P.No.29 of 2010 da ted  21.10.2011 and  the 

lea rned  VIII Add itiona l Distric t and  Sessions Judge, Ra jahmundry is 

d irec ted  to pass appropria te orders in c onsulta tion with both pa rties 

or in the event of the first respondent not c oming forward , by fixing  

a  reasonab le c ompensa tion for c ompound ing the offenc e. 

Misc ellaneous petitions, if any, pend ing  in this c rimina l petition 

sha ll stand  c losed .  

__________________ 

P. KESHAVA RAO,J 

Date:19.04.2018 

Cc m 
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HONOURABLE SRI JUSTICE P. KESHAVA RAO 
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