
HON’BLE SRI JUSTICE S.V.BHATT 

 

C.R.P. No.986 OF 2012 

ORDER: 

 

  Heard  Mr.Ramatirtha  for petitioner and  Mr.Durga  Prasad  & 

Mr.Gopa l for respondents. 

  The defendant in O.S.No.225 of 2009 in the Court of Senior 

Civil Judge, Bhimavaram is the revision petitioner. 

  The 1st respondent filed  O.S. No.225 of 2009 for rec overy of suit 

amount based  on p romissory note da ted  11.09.2008.   

  On 27.10.2009, the defendant/ revision petitioner was set 

exparte and  the suit was a lso dec reed  on the same day.  The 

revision petitioner filed  I.A. No. 102 of 2010 on 11.12.2009 to 

c ondone 15 days delay in filing  app lic a tion to set aside exparte 

dec ree da ted  27.10.2009. 

  The revision petitioner sta ted  the c ause for not filing  the 

app lic a tion within time as the revision petitioner was suffering  from 

typhoid  and  c ould  not a ttend  the Court or file written sta tement.  

Now, it is sta ted  the revision petitioner has a ttac hed  the written 

sta tement a long with the instant app lic a tion.  

   The 1st respondent joins issue with the revision petitioner on 

the c ause shown by the revision petitioner for not a ttend ing the 

Court on 27.10.2009.   

  The lea rned  tria l Judge through the order impugned  in the 

CRP held  tha t the revision petitioner d id  not file evidenc e in support 

of his assertion tha t he was suffering  from typhoid .  Henc e, the CRP. 
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  Mr.Ramatirtha  c ontends tha t the Court below has taken a  

hyper tec hnic a l and  pedantic  view in apprec ia ting  more or less a  

timely app lic a tion made by the revision petitioner for setting  aside 

the exparte order da ted  27.10.2009.  He further submits tha t the 

reason sta ted  is not tha t the revision petitioner was hosp ita lized , but 

was suffering  from typhoid  whic h c an a lso be trea ted  as                           

out-pa tient.  He further c ontends tha t the tria l Court has not 

c onsidered  the matter with p rac tic a l approac h to further the ends 

of justic e.  Therefore, the revision petitioner is sub jec ted  to 

p rejud ic e.  He p lac es strong relianc e on the dec ision of the Apex 

Court in Balwanth Singh (dead) v. Jagdish Singh1 whic h reads thus: 

“22. The concepts of liberal approach and 

reasonableness in exercise of the discretion by the 

Courts in condoning delay, have been again stated by 

this Court in the case of Balwant Singh (supra), as 

follows:-  

"25. We may state that even if the term "sufficient cause" 

has to receive liberal construction, it must squarely fall 

within the concept of reasonable time and proper conduct 

of the party concerned. The purpose of introducing liberal 

construction normally is to introduce the concept of 

"reasonableness" as it is understood in its general 

connotation." " 

“26. The law of limitation is a substantive law and has 

definite consequences on the right and obligation of party 

to arise. These principles should be adhered to and 

applied appropriately depending on the facts and 

circumstances of a given case. Once a valuable right has 

accrued in favour of one party as a result of the failure of 

the other party to explain the delay by showing sufficient 

cause and its own conduct, it will be unreasonable to take 

                                                 
1
  (2010) 8 SCC 685 
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away that right on the mere asking of the applicant, 

particularly when the delay is directly a result of 

negligence, default or inaction of that party. Justice must 

be done to both parties equally. Then alone the ends of 

justice can be achieved. If a party has been thoroughly 

negligent in implementing its rights and remedies, it will 

be equally unfair to deprive the other party of a valuable 

right that has accrued to it in law as a result of his acting 

vigilantly."  

23. Let us now examine as to whether the High Court 

was justified in condoning the delay in the peculiar facts 

of the presence case. The High Court in its judgment 

records the following conclusions:-  

"(1) The Government Pleader having filed the appeal on 

18.2.1983 has taken three long years to get the appeal 

numbered.  

(2) The sole respondent died in 1990. The learned 

counsel for the respondent submits that he served a letter 

on the learned Government Pleader bringing to his notice 

about the death of his client in 1990 itself. Since the letter 

is not traced we are not giving much importance to that 

fact. But at the same time this fact was brought to the 

notice of the Government Pleader on 24.2.1997 when the 

appeal was listed for hearing.  

(3) Even though the Court gave sufficient time the 

Government Pleader has not taken any steps to bring 

LRs. on record.  

 (4) After one year the Court passed a Conditional Order 

on 6.2.1998 and the appeal was dismissed for not 

bringing the LRs. on record.  

(5) After two more years the concerned officials of the 

Government and the Government Pleader in office at the 

relevant point of time, filed some applications, which are 

not in order.  

(6) Even then they have not bestowed any attention 

either to comply with the defects in filing the application 

or in getting the orders are passed on these applications. 
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But at the same time they went on taking time without 

knowing for what purpose they were taking time.  

In the result an appeal which would have been disposed 

of in 1997 remained pending all these years mainly due 

to the negligence on the part of the Government Pleader 

in office.  

Thereafter at the two stages, the High Court records 

that:-  

"In the normal course we would have thrown out these 

applications without having second thought in the 

matter....."  

"We have already observed that in the normal course we 

would have dismissed the applications for severe latches 

on the part of the appellants and their counsel."  

 

and  c ontends tha t the delay ought to have been c ondoned . 

  The 1st respondent opposes and  submits tha t there is purpose 

in insisting upon g iving  the reasons for not being p resent on the 

ad journed  da te and  the a ffidavit of the revision petitioner trea ts 

suc h requirement as c omp letely non-existing  requirement.  It is 

further b rought to the notic e of the Court tha t in exec ution of the 

dec ree, the p roperty has a lready been auc tioned  in favour of 2nd  

respondent, but the sa le is not yet c onfirmed .   

  I have perused  the rec ord  and  a lso the ra tio la id  down by the 

Apex Court in Balwanth Singh c ase (supra ).  Prima  fac ie this Court is 

of the view tha t it c annot be held  tha t in the c ase on hand , the 

revision petitioner has been p roc rastina ting  the tria l or c ausing  

obstruc tion.  The revision petitioner has a lso now appended  the 

written sta tement a long with the app lic a tion to c ondone the delay.  

By taking  note of the fac t tha t written sta tement is now a lso filed  
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whic h was the reason for setting  the revision petitioner exparte, the 

Court ought to have exerc ised  its d isc retion to further the ends of 

justic e.   This Court is of the view tha t, if delay is c ondoned , ends of 

justic e would  be met.  On the other hand , if the revision is rejec ted , 

the revision petitioner would  be sub jec ted  to exparte orders and  

a lso denia l of p roperty in exec ution of suc h exparte dec ree. For the 

above reasons, the order impugned  in the CRP is set aside.  The tria l 

Court is d irec ted  to number the c onsequentia l app lic a tion and  a lso 

pass the appropria te orders keep ing in view wha t is observed  by 

this Court in this CRP.  The suit is d irec ted  to be d isposed  of within 

two months from the da te of rec eip t of a  c opy of this order. 

  The CRP is a llowed  ac c ord ing ly. No order as to c osts. 

Misc ellaneous petitions pend ing , if any, sha ll stand  c losed . 

 

 

                    _________________ 

              S.V.BHATT, J 

 

Date:05.09.2018 

Stp  

    
 

 

 

 

 


