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THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 
  

CIVIL MISCELLEANEIOUS APPEAL No.364_2017  

 

JUDGMENT:  

 

This Civil Misc ellaneous Appea l under Order XLIII Rule 1 ( r) of CPC is 

filed  questioning the Order in I.A.No.88 of 2017 in O.S.No.88 of 2017 passed  

by IV Add itiona l Distric t Judge, Ranga  Reddy Distric t a t L.B.Nagar, 

d ismissing the app lic a tion filed  under Order XXXIX Rules 1 and  2 CPC.  

 

The petitioners filed  suit for permanent injunc tion restra ining the 

respondents and  their men from interfering  with their peac eful possession 

and  enjoyment of the suit sc hedule p roperty and  a long with the suit, the 

petitioners filed  an app lic a tion in I.A.No.88 of 2017 under Order XXXIX 

Rules 1 and  2 CPC, for g rant of interim injunc tion during  pendenc y of the 

suit, a lleg ing tha t the respondents a re trying to interfere with their 

peac eful possession and  enjoyment and  in c ase the respondents a re 

a llowed  to interfere with their possession, it w ill led  to serious 

c onsequenc es and  tha t the respondents have no right in the p roperty 

and  sought for tempora ry injunc tion during  pendenc y of the suit.  

 

The respondent Nos. 2 to 5 appeared  and  filed  an elabora te 

c ounter ra ising  severa l c ontentions while denying the right of the 

petitioners to c la im a  tempora ry injunc tion during  pendenc y of the suit 

while asserting  title to the p roperty etc .,  

 

The tria l Court d ismissed  the petition on merits, as the c ounsel for 

the petitioners d id  not appear before the Court desp ite granting  time, 

dec lined  to grant tempora ry injunc tion during pendenc y of the suit. 

  

Aggrieved  by the Order passed  by the tria l Court, the p resent Civil 

Misc ellaneous Appea l is filed  c ha lleng ing the d ismissa l Order in a  petition 

filed  under Order XXXIX Rules 1 and  2 r/ w 151 CPC.  
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The p resent appea l is filed  on the ground  tha t when the Advoc a te 

d id  not appear, the Court ought not to have passed  an Order on merits 

and  the c ourse open to the Court is to pass an Order under Order IX CPC 

and  passing suc h an Order on merits is an illega lity and  c ontra ry to Order 

XVII Rules 1, 2 and  3 CPC.  It is a lso c ontended  tha t for the fault of the 

Advoc a te, the pa rty should  not suffer and  on this ground  a lso, the 

petitioners sought to set aside the Order passed  by the tria l Court.  

 

Per c ontra ry, the lea rned  c ounsel for the respondents/ defendants 

c ontended  tha t as on the first da te of appearanc e, the respondents filed  

Counter and  reported  ready, but the c ounsel for petitioners 

herein/ p la intiff ob ta ined  ad journment on the p retext of settling  the matter 

outside the Court without the knowledge of the respondents, tha t there 

a re no grounds to set aside the Order passed  by the Court, p rayed  to 

c onfirm the order in I.A.No.88 of 2017 in O.S.No.88 of 2017.  

 

As seen from the observa tions made in pa ra  No.3 of the Order of 

the tria l Court, it is evident tha t the petitioners fa iled  to submit a rguments 

and  there was no rep resenta tion on their beha lf.  The respondent Nos. 2 to 

5 submitted  a rguments and  filed  doc uments, but they a re not marked , it is 

c lea r tha t there was no rep resenta tion for the petitioners and  the 

petitioners were not heard  by the tria l Court.  When the petitioners fa iled  

to appear and  advanc e a rguments, the c ourse left open to the tria l Court 

is to fo llow the p roc edure c ontemp la ted  under Order XVII Rules 1 and  3 

CPC.  

  

Order XVII Rule 1 CPC dea ls with grant of time and  ad journ 

hearing ; Rule (2) CPC dea ls with the p roc edure the pa rty fa iled  to appear 

on the da te fixed ; and  Rule (3) CPC dea ls with the p roc edure to be 

followed  when either pa rty fa iled  to p roduc e evidenc e. Ac c ord ing  to 

Rule No.3, where any pa rty to a  suit to whom time has been granted , fa ils 
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to p roduc e his evidenc e, or to c ause the a ttendanc e of his witnesses, or 

to perform any other ac t nec essary to the further p rogress of the suit, for 

whic h time has been a llowed , the Court may notwithstand ing suc h 

default, if the pa rties a re p resent, p roc eed  to dec ide the suit forthwith; or 

any of them is, absent p roc eed  under Rule 2. The A.P. Amendment to Rule 

3 CPC, whic h says as fo llow: “  p rovided  tha t in a  c ase where there is a  

default under this rule as well as default of appearanc e under Rule 2, the 

Court will p roc eed  under Rule 2 inc orpora ted  in the CPC with effec t from 

27.04.1961. Thus, in c ase where any pa rty to a  suit fa iled  to p roduc e his 

evidenc e or to c ause a ttendanc e of his witnesses, or to perform any other 

ac t nec essary to the further p rogress of the suit, the Court is required  to fa ll 

bac k the p roc edure p resc ribed  under Sub  Rule 2 in view of the AP 

Amendment d t. 27.04.1961.  Rule 2 manda tes tha t where on any da te to 

whic h the hearing of the suit is ad journed , the pa rties or any of them fa il to 

appear, the Court may p roc eed  to d ispose of the suit in any one of the 

modes d irec ted  in tha t beha lf by Order IX CPC or make suc h other order 

as it thinks fit.  The exp lana tion thereto further says tha t where the 

evidenc e or a  substantia l portion of the evidenc e of any party has 

a lready been rec orded  and  suc h party fa ils to appear on any day to 

whic h the hearing of the suit is ad journed , the Court may, in its d irec tion, 

p roc eed  with the c ase as if suc h party were p resent.   

  

In the p resent c ase, the question of rec ord ing  any pa rt of the 

evidenc e is irrelevant bec ause the petition filed  under Order XXXIV Rules 1 

and  2 CPC was d ismissed  by exerc ising  power under Order XVII Rule 3  

CPC instead  of p roc eed ing under Order XVII Rule 2 CPC by following any 

of the modes c ontemp la ted  under Order IX CPC, for d isposa l of the c ase.  

 

No doub t, the c ounsel for the petitioners c onveniently avoided  to 

appear before the Court obviously for the reasons best known to him and  

suc h p rac tic e is unhea lthy, whic h would  c log the p roc eed ings.  If suc h 
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prac tic e is a llowed  and  permit the pa rties to absent themselves without 

rep resenta tion by any c ounsel though appearing , it w ill lead  to serious 

c onsequenc es. But, the tria l Court ought to have d ismissed  the petition by 

following any of the modes for d isposa l of the petition under Order IX CPC 

for d isposa l of the petition, instead  tha t the tria l Court d ismissed  the 

petition on merits.   

 

No litigant has a  right to abuse the p roc edure p rovided  in the CPC. 

Ad journments have grown like c anc er c orrod ing the entire body of justic e 

delivery system. It is true tha t c ap  on ad journments to a  pa rty during  the 

hearing of the suit p rovided  in p roviso to Order XVII Rule 1 CPC is not 

manda tory and  in a  suitab le c ase, on justifiab le c ause, the c ourt may 

grant more than three ad journments to a  pa rty for its evidenc e but 

ord ina rily the c ap  p rovided  in the p roviso to Order XVII Rule 1 CPC should  

be ma inta ined . When we say `justifiab le c ause' wha t we mean to say is, a  

c ause whic h is not only `suffic ient c ause' as c ontemp la ted  in sub-rule (1) 

of Order XVII CPC but a  c ause whic h makes the request for ad journment 

by a  pa rty during  the hearing  of the suit beyond  three ad journments 

unavoidab le and  sort of a  c ompelling  nec essity like sudden illness of the 

litigant or the witness or the lawyer; dea th in the family of any one of 

them; na tura l c a lamity like floods, earthquake, etc . in the a rea  where any 

of these persons reside; an ac c ident involving  the litigant or the witness or 

the lawyer on way to the c ourt and  suc h like c ause. The list is only 

illustra tive and  not exhaustive. However, the absenc e of the lawyer or his 

non-ava ilab ility bec ause of p rofessiona l work in  other c ourt or elsewhere 

or on the ground  of strike c a ll or the c hange of a  lawyer or the c ontinuous 

illness of the lawyer (the pa rty whom he rep resents must then make 

a lterna tive a rrangement well in advanc e) or simila r g rounds will not justify 

more than three ad journments to a  pa rty during  the hearing of the suit. 

The past c onduc t of a  pa rty in the c onduc t of the p roc eed ings is an 
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important c irc umstanc e whic h the c ourts must keep  in view whenever a  

request for ad journment is made.  A pa rty to the suit is not a t liberty to 

p roc eed  with the tria l a t its leisure and  p leasure and  has no right to 

determine when the evidenc e would  be let in by it or the matter should  

be heard . The pa rties to a  suit - whether p la intiff or defendant - must 

c oopera te with the c ourt in ensuring  the effec tive work on the da te of 

hearing  for whic h the matter has been fixed . If they don't, they do so a t 

their own peril. ( See Shiv Cotex v Tirgun Auto Plast Private Limited and 

others)1. 

 

          In view of the serious observa tions rec orded  by the Apex Court, the 

Court sha ll not g rant beyond  three ad journments in view of the c ap  

c onta ined  under p roviso to Order XVII  Rule 1 CPC exc ep t in extraord ina ry 

c irc umstanc es, whic h a re illustra ted  in the judgment.  

 

           In the p resent c ase, the c ounsel for the petitioners c onveniently d id  

not appear for one reason or the other, d isowning his p rofessiona l 

responsib ility as a  c ounsel appea ring  on the party and  d rove the Court to 

pass the impugned  Order in c ha llenge in this appea l.  Therefore, suc h 

unhea lthy p rac tic e of avoidanc e of appearanc e before the Court by the 

c ounsel though his c onsc ious about pendenc y of the matter before the 

Court and  his ob liga tion to rep resent the party in the suit would  amount to 

abuse of p roc ess of the Court and  suc h p rac tic e has to be d isc ouraged  

and  deprec a ted .  

 

         As d isc ussed  above, when there was no rep resenta tion on beha lf of 

the petitioners, the Presid ing  Offic er of the Court is supposed  to pass an 

Order under Order IX CPC, but not on merits, in view of the law dec la red  

by the Apex Court in Harbans Pershad Jaiswal v. Urmila Devi Jaiswal2. 

                                                 
1
 2011 9 SCC 678 

2
 2014 5 SCC 723 
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Thus, the Order passed  by the tria l Court, is illega l to the extent of passing  

an Order on merits.  Therefore, the order passed  by the tria l Court 

dec id ing  the rights of the pa rties on merits, is hereby set aside while 

trea ting  the Order as one under Order IX CPC.  Therefore, the Order is 

c onfirmed  trea ting  the same as d ismissa l for default as one of the modes 

under Order IX of CPC as c ontemp la ted  under Order XVII Rule 2, Rule 3 

and  AP Amendment thereto.   

 

With the above observa tion, this Civil Misc ellaneous Appea l is 

d isposed  of.    

  

        Misc ellaneous Petition, if any pend ing, in this c ase, sha ll stand  

d ismissed .  

                           

________________________________________ 

                                                   M. SATYANARAYANA MURTHY, J  
Date:   31-01-2018 

eha 
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HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
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