
HON’ BLE SMT. JUSTICE KONGARA VIJAYA LAKSHMI 

M.A.C.M.A.No.256 of 2012 

JUDGMENT:  

 
 This appeal is f iled by the 2nd respondent -Baj aj  Allianz General 

Insurance Company Ltd., against  the order in MV OP No.170 of 2007 

dated 03.06.2011 on the f ile of the Chairman, Motor Accidents Claims 

Tribunal cum Addit ional Dist rict  Judge, Vizianagaram, in grant ing 

compensat ion of Rs.1,40,000/ - with interest  at  7.5% p.a. from the date 

of pet it ion, t il l the date of realizat ion.  

 
2. The appellant  herein is the 2nd respondent , the 1st respondent  

herein is the claimant  and the 2nd respondent  herein is the owner of the 

motor cycle, in the original pet it ion. For the sake of convenience, the 

part ies are hereinafter referred to as they were arrayed before the 

Tribunal in the original pet it ion.  

 
3. The facts, in brief, are that  on 04.11.2005 at  about  5 p.m. 

when the pet it ioner was proceeding on his motor cycle bearing No.AP 35 

D 9549 and when he reached near the Bheemsingh village, the rider of 

the motor cycle bearing No.AP 30 D 8013 drove the same in a rash and 

negligent  manner, dashed the motor cycle of the pet it ioner,  as a result  

of which the pet it ioner fell on the road and sustained grievous inj uries; 

after the accident , he was taken to Sanj eevi Hospital,  Visakhapatnam; a 

case was registered by Jami Police, Visakhapatnam in Cr.No.54/ 05 

against  the rider of the offending vehicle; as the pet it ioner sustained 

grievous inj ures, he suffered a lot ,  spent  considerat ion amount  for his 

t reatment  and is not  able to do his normal dut ies; the 1st respondent  is 

the owner of the motor cycle bearing NO.AP 30 D 8013 and the 2nd 

respondent  is the insurer and at  the t ime of accident , the policy was in 
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force and hence, both the respondents are j oint ly and severally liable to 

pay compensat ion. 

 
4. The respondents 1 and 2 f iled separate counters, denying the 

material allegat ions of the pet it ion. The f irst  respondent  contended that  

there was no rashness on the part  of the rider of the offending motor 

cycle. The 2nd respondent  contended that  the accident  is on account  of 

head on collision between two vehicles and as the pet it ioner is also 

responsible for the accident , the owner and insurer of the said vehicle 

are necessary part ies. 

 
5. Basing on the said pleadings, the Tribunal has framed three 

issues. During enquiry, on behalf  of pet it ioner, PWs.1 to 3 were 

examined and marked Exs.A.1 to A.18, and Exs.X.1 to X.3. On behalf  of 

the 2nd respondent , RWs.1 and 2 were examined and Exs.B.1 to B.3 were 

got  marked.  

 
6. The Tribunal, on appraisal of evidence of PW.1, who is inj ured, 

coupled with the contents of  Ex.A.1-FIR and Ex.A.3 charge sheet , 

recorded a f inding on issue No.1 that  the accident  occurred on account  

of the rash and negligent  driving of the rider of offending motor cycle; 

on issue No.2, the Tribunal held that  the pet it ioner is ent it led for a total 

compensat ion of Rs.1,40,000/ - with interest  at  7.5% per annum from the 

date of pet it ion, t il l  the date of realizat ion; and on issue No.3, the 

Tribunal observed that  the respondents 1 and 2 j oint ly and severally 

liable to pay the compensat ion to the pet it ioners, as the vehicle of the 

1st respondent  was insured with the 2nd respondent  and the insurance 

was in force on the date of accident . Aggrieved by the same, the 

Insurance Company f iled the present  appeal. 
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7. Heard Sri T. Mahender Rao, learned counsel for the appellant  

and Sri G. Sai Narayana Rao, learned counsel for the 1st respondent . 

None appears for the 2nd respondent -insured. Perused the record. 

 
8. Learned counsel for the appellant  mainly contended that  the 

person who commit ted theft  of  motor cycle of the insured, caused the 

accident , was neither an employee nor was he authorized to drive the 

vehicle by its owner and therefore, the doct rine of vicarious liabilit y 

cannot  be extended  to the person who caused the accident  and hence, 

both the owner of the vehicle and the insurance company are not  liable 

to pay compensat ion as was held in similar circumstances by the High 

court  of Madras in ‘ Mar iammal and ot hers vs. M. Ramasubramaniam and 

ot hers
1’ .  He further contended that  the Tribunal ought  to have saddled 

the liabilit y on the insured, as the appellant -insurance company 

discharged its burden by examining RWs.1 and 2 and producing Exs.B.1 

to B.3 to show that  the rider of the motor cycle at  the t ime of accident  

was not  having valid driving licence and he was also charge sheeted for 

the offence under Sect ion 182 of the Motor Vehicles Act  for driving the 

vehicle without  possessing valid driving licence. He further contended 

that  the Tribunal having observed that  the claimant  f iled some medical 

bills and discharge summary and failed to examine the author of those 

documents, erred in awarding a sum of Rs.70,000/ - towards t ransport  to 

hospital,  medicines and ext ra nourishment  etc. 

 
9. Learned counsel for the 1st respondent -claimant , on the other 

hand, contended that  even though the vehicle of the 1st respondent  was 

stolen and the rider of the vehicle at  the t ime of accident  did not  

possess any valid licence, st il l the owner and insurer are not  exempted 

from paying the compensat ion, as the inj ured is a third party to the 

                                                 
1
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policy, the insurance company has to pay compensat ion and then 

recover the same from the rider of the vehicle as per the decision of the 

Hon’ ble Supreme Court  in ‘ New India Assurance Company Lt d., vs Swaran 

Singh and ot hers
2’ .  He further contended that  as per the decision in 

‘ Sasidharan Nair  vs Al i  and ot hers
3’ ,  theft  of vehicle and unauthorized 

use by the person, who had stolen the vehicle, cannot  be termed as a 

breach commit ted by the insured and therefore, the insurance company 

is liable to pay compensat ion. 

  
10. On issue No.1 the Tribunal held that  the accident  occurred on 

account  of  the rash and negligent  driving of the rider of the offending 

motor cycle and the said f inding is not  seriously disputed by the 

appellant .  However, as seen from the contents of  Ex.A.1-FIR, Ex.A.3 

charge sheet , the police have registered a case against  the rider of the 

motor cycle and charge sheeted him before the criminal court  and 

hence, I am of the view that  the Tribunal has right ly held that  the 

accident  occurred only due to the rash and negligent  driving of the rider 

of the motor cycle.  

 
11. Coming to the claim, the pet it ioner claimed a sum of 

Rs.5,00,000/ - under various heads as compensat ion. He claimed a sum of 

Rs.3,00,000/ - as compensat ion towards medicines, ext ra nourishment  

and t ransport  charges. The accident  occurred on 02.11.2005 near 

Bhimsingh village. According to PW.1, immediately after the accident , 

he was shif ted to Sanj ivi Hospital,  Visakhapatnam, where he took 

t reatment  t il l 16.12.2005. Thereafter, he was admit ted in Sri Sai 

Orthopedic Hospital,  Vizianagaram on 20.12.2015 and was discharged on 

11.01.2016. Again he admit ted in St .Joseph Hospital,  Visakhapatnam, 
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where in took t reatment  from 31.01.2006 to 16.12.2006 on various 

intervals. To prove his prolonged t reatment  and the inj uries sustained by 

him in the accident , result ing in permanent  disabil it y, the pet it ioner 

examined PWs.2 and 3. According to PW.2, he t reated the pet it ioner and 

issued medical bills worth of Rs.52,850/ - and also issued discharge 

summary Ex.A.4. As seen from the medical record, the pet it ioner took 

t reatment  for a considerable length of t ime. According to PW.3-doctor, 

the Dist rict  Medical Board examined the pet it ioner and issued 

permanent  disabilit y cert if icate Ex.A.10, assessing the disabilit y at  50%. 

He admit ted that  he is one of the doctors, who signed the disabilit y 

cert if icate after examining him in the Dist rict  Headquarters hospital.  As 

per Ex.A.2 wound cert if icate, the pet it ioner sustained fracture to his 

right  leg apart  from other simple inj uries. Even though PW.2 denied that  

he is not  the author of the medical bills, he admit ted that  he operated 

the leg of the pet it ioner. Admit tedly, the pet it ioner is a nat ive of 

Vizianagaram Dist rict  and he has taken t reatment  both at  Visakhapatnam 

and Vizianagaram. So the pet it ioner might  have spent  some amounts 

towards t ransport  charges, at tendant  charges, ext ra nourishment  and 

medical bills. The pet it ioner f iled bunch of medical bills for Rs.52,850/ -. 

The documents f iled by the pet it ioner i.e.,  discharge summaries and 

other medical record shows the length of t reatment  taken by the 

pet it ioner at  various hospitals and hence, the amount  of Rs.70,000/ - 

awarded by the Tribunal towards t ransport  to hospital,  medicines and 

ext ra nourishment , is j ust  and reasonable. The Tribunal awarded a sum 

of Rs.10,000/ - towards pain and suffering, Rs.10,000/ - for loss of 

earnings and Rs.50,000/ - towards loss of  amenit ies of life, prospects of 

life, enj oyment  of life and longevity of l ife. The pet it ioner has not  

challenged the said award by f il ing any appeal. As per Ex.P.10 
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permanent  disabilit y cert if icate issued by the Regional Medical Board, 

the pet it ioner suffered 50% disabilit y and the same was spoken to by 

PW.3-doctor, who issued the said cert if icate. In the absence of any 

appeal by the claimant , the amounts awarded by the Tribunal under the 

heads stated above, shall be maintained. Thus the amount  of 

Rs.1,40,000/ - awarded by the Tribunal towards compensat ion cannot  be 

interfered with.  

 
12.  Coming to the liabilit y, the appellant -insurance company 

examined RWs.1 and 2 to establish that  the vehicle of the 1st respondent  

was driven by a person, who is not  having valid licence and hence, the 

1st respondent  violated the condit ions of the policy. 

 
13. RW.1 in his evidence deposed that  the motor cycle of the 1st 

respondent  had been stolen away in the night  of 28.10.2005 when the 

same was parked in the resident ial premises of the 1st respondent  and 

the 1st respondent  also lodged a complaint  to the police and the said 

vehicle was not  in possession of the 1st  respondent  on the date of  

accident . RW.2 is the person, who is working in the Regional Transport  

Off ice, Vizianagaram. The insurance company examined him to prove 

that  the rider of the motor cycle AP 30 D 8013 has no valid driving 

licence at  the t ime of the accident . 

 
14. Basing on the evidence of RWs.1 and 2, learned counsel for 

the appellant  contended that  the rider of the motor cycle was neither an 

employee nor was he authorized to drive the vehicle by the owner and 

hence, the insurance company is not  liable to pay any compensat ion. He 

further contended that  even though, the vehicle of the 1st respondent  

was stolen by a thief  and caused the accident , st il l there is breach of 

condit ions of the policy and the insurer cannot  be fastened with liabilit y. 
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He further contended that  unless the j ural relat ionship of master and 

servant  between owner and driver of the vehicle is pleaded and proved 

the doct rine of vicarious liabilit y cannot  be extended to a third party. In 

support  of  his content ion, he relied upon the decision in Mar iammal ’ s 

case (supra), wherein it  was held that  when the vehicle was not  driven 

by a person in the employment  of the owner or the person who drove 

the vehicle was not  authorized to drive the vehicle, the insurance 

company is not  liable to pay any compensat ion.  

 
15. Learned counsel for the claimant -1st respondent , on the other 

hand, relying on the decision in Sasidharan’ s case (supra), contended 

that  unless the insured is at  fault  and is guilty of a breach, the insurer 

cannot  escape from the obligat ion to indemnify the insured. He further 

contended that  the appellant  has not  established any fault  or violat ions 

of condit ions of the policy by adducing cogent  evidence and hence, the 

insurance company cannot  escape from its liabilit y, as the policy was in 

force by the date of accident . 

 
16. In Mar iammal’ s case, the Madras High Court , while relying on 

the decision of the Hon’ ble Supreme Court  in ‘ Sit aram Mot i lal  Kalal  vs.  

Sant anuprasad Jaishankar  Bhat t
4’  and various authorit ies, held that  ‘ it  

has not  been established that  the vehicle was driven by a person either 

in the employment  of the owner or the person who drove the vehicle 

was authorized to drive the vehicle during the material point  of t ime, 

exculpates the liabilit y of the owner of the vehicle and the insurer of  

the vehicle’ .   

                                                 
4
 1966 ACJ 89 (SC) 
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17. In Sasidharan’ s case, the High Court  of Kerala relied on the 

decision of the Hon’ ble Supreme Court  in ‘ Unit ed India Insurance Co. Lt d. 

v. Lehru5’ ,  wherein it  was observed as follows:  

“ (15) Now let  us consider Sect ion 149(2). Reliance has been 

placed on Sect ion 149(2)(a)(ii).  As seen in order to avoid liabilit y 

under this provision it  must  be shown that  there is a 'breach'. As 

held in Skandia's case [1987 ACJ 411 (SC) and Sohan Lal Passi 's 

case [1996 ACJ 1044 (SC), the breach must  be on the part  of the 

insured. We are in full agreement  with that . To hold otherwise 

would lead to absurd results. Just  to take an example, suppose a 

vehicle is stolen. Whilst  i t  is being dr iven by t he t hief  t here is an 

accident . The t hief  is caught  and i t  is ascer t ained t hat  he had no 

l icence. Can t he insurance company disown l iabi l i t y? The answer 

has t o be an emphat ic 'No' . To hold ot herwise would be t o negat e 

t he very purpose of  compulsory insurance. The inj ured or relat ives 

of person killed in the accident  may f ind that  the decree 

obtained by them is only a paper decree as the owner is a man 

of st raw. The owner himself  would be an innocent  sufferer. It  is 

for this reason that  the legislature, in it s wisdom, has made 

insurance, at  least  third party insurance compulsory. The aim 

and purpose being that  an insurance company would be available 

to pay. The business of the company is of insurance. In all 

businesses there is an element  of risk. All persons carrying on 

business must  take risks associated with that  business. Thus it  is 

equitable that  the business which is run for making prof its also 

bears the risk associated with it .  At  the same t ime innocent  

part ies must  not  be made to suffer or loss. These provisions 

meet  these requirements. We are thus in agreement  with what  is 

laid down in aforement ioned cases, viz.,  that  in order to avoid 

liabilit y it  is not  suff icient  to show that  the person driving at  the 

t ime of accident  was not  duly licensed. The insurance company 

must  establish that  the breach was on the part  of the insured.”  

 
18. Relying on the dictum laid in the decisions of the Hon’ ble 

Supreme Court  and considering the provisions contained in Sect ion 

149(2), it  is clear that  in order to avoid liabilit y for payment  of the 

amounts due to a third party, who sustained inj ury in a vehicle, which is 
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properly insured, in view of Sect ion 149(2)(a)(ii) the insurer should prove 

that  there is a 'breach' on the part  of the insured. The theft  of the 

vehicle and unauthorised use by the person who had stolen the vehicle 

cannot  be termed as a breach commit ted by the insured. The insurance 

company failed to establish that  there is breach on the part  of the 

insured by adducing any evidence. Therefore, the insurer cannot  be 

exonerated from the liabilit y to sat isfy the award in favour of  a third 

person.  

 
19. In view of the facts and circumstances of the case, I am of the 

view that  the f inding of the Tribunal that  the insurance company is 

liable to pay the compensat ion needs no interference. 

 
20. The appeal fails and is, accordingly, dismissed.  No order as to 

costs. Pending miscellaneous pet it ions, if  any, in this appeal, shall stand 

closed. 

 
__________________________ 
KONGARA VIJAYA LAKSHMI, J 

Date: 12.10.2018 
BSS 


