
HONOURABLE SRI JUSTICE P.KESHAVA RAO 

 

CRIMINLA REVISION CASE NO. 10 of 2011 

 

O R D E R: 

 

 Heard  the lea rned  c ounsel appearing  for the petitioner. 

 The c ase of the petitioner is tha t the first respondent herein filed  a  

c omp la int vide C.C.No.371 of 2008 for the offenc e under Sec tion 138 of 

the Negotiab le Instruments Ac t (for short ‘ the Ac t’ ) aga inst him.  It is his 

c ase tha t on his request, he advanc ed  a  sum of Rs.2 lakhs towards hand  

loan on 21.05.2007 and  in lieu thereof, he exec uted  a  p romissory note in 

his favour.  Subsequently, on demand , the petitioner issued  a  c heque i.e. 

Ex.P-2 for Rs.2 lakhs.  When the sa id  c heque was p resented  for rea liza tion, 

it was d ishonored  with an endorsement ‘ ac c ount c losed ’  under Ex.P-3 

and  the same was informed  to him under Ex.P-4. The first respondent got 

issued  a  lega l notic e under Ex.P-5 to the petitioner.  Though the sa id  

notic e was rec eived , the petitioner neither pa id  the amount nor gave 

rep ly resulting  filing  the c omp la int.  The first respondent to p rove his c ase, 

examined  himself as PW-1 and  examined  one B. Prabhaker who was 

p resent a t the time of loan transac tion as PW-2 and  marked  Exs:P-1 to P-7.  

The petitioner d id  not examine any witness on his beha lf, but Ex.D-1 was 

marked .  The lea rned  XVI Add itiona l Judge-c um-XX Add l. Chief 

Metropolitan Magistra te, Hyderabad , a fter hearing  both pa rties and  

apprec ia tion of the evidenc e b rought on rec ord , c onvic ted  the petitioner 

and  sentenc ed  her to undergo rigorous imprisonment for six months and  

to pay fine of Rs.5,000/ - in default to suffer simp le imprisonment for three 

months vide judgment da ted  17.06.2010 passed  in C.C.No.371 of 2008.  

Aggrieved  by the sa id  judgment, the petitioner filed  Crl.A.No.204 of 2010 

on the file of the IV Add itiona l Metropolitan Sessions Judge, Hyderabad .  

The lea rned  Sessions Judge a fter hearing , was p leased  to d ismiss the 
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appea l, c onfirming the judgment of the Court below vide judgment 

da ted  12.10.2010, aga inst whic h the p resent revision is filed .   

 The lea rned  c ounsel appearing  for the petitioner c ontended  tha t 

the judgments of both the Courts below a re c ontra ry to law, and  aga inst 

the materia l on rec ord .  The first respondent fa iled  to p rove the payment 

of amount under the c heque and  as suc h there is no lega lly enforc eab le 

deb t.  In the absenc e of any evidenc e showing the payment of amount, 

the p resumption under Sec tion 139 of the Ac t has been d rawn whic h is 

c ontra ry to the settled  p roposition of law. 

 Having heard  the lea rned  c ounsel for the petitioner and  from the 

perusa l of the materia l on rec ord , it is the spec ific  c ase of the first 

respondent tha t on the request of the petitioner, he advanc ed  a  sum of 

Rs.2 lakhs as hand  loan.  Towards the sa id  lega lly enforc eab le deb t, the 

petitioner exec uted  a  p romissory note and  the sub jec t c heque i.e. Exs:P-1 

and  P-2 respec tively in his favour.  When Ex.P-2 c heque was p resented  for 

c ollec tion, the same c ame to be d ishonoured  with an endorsement 

‘ ac c ount c losed ’ . PW-1 in his c hief examina tion c a tegoric a lly sta ted  tha t 

due to c lose ac qua intanc e with him, the petitioner approac hed  him to 

lend  a  sum of Rs.2 lahs. When the sa id  amount was pa id  to the petitioner 

on 21.05.2007, PW-2 was p resent.  In sp ite of issuanc e of lega l notic e and  

though the notic e is served , the petitioner fa iled  to pay the amount.  In 

the c ross examina tion of PW-1, it is b rought on rec ord  tha t a t the relevant 

point of time when the sub jec t amount was advanc ed , PW-1 sold  a  p lot 

and  rec eived  a  sa le c onsidera tion more than Rs.6 lakhs.  PW-2 deposed  

tha t he is a  resident of the same loc a lity and  resides nearby the house of 

the first respondent.  He is ac qua inted  with the petitioner as well as the first 

respondent.  On 21.05.2007 in his p resenc e, the petitioner borrowed  a  sum 

of Rs.2 lakhs towards hand  loan from the first respondent  and  the 

petitioner exec uted  p romissory note in favour of the first respondent, on 
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whic h PW-2  signed  as witness.  In the c ross examina tion, he a lso sta ted  

tha t when he went to the house of the first respondent, the petitioner and  

his friend  were p resent in the house of the first respondent.  Though PW-2 

was c ross examined , nothing  has been elic ited  to d isc red it his testimony.  

As fa r as the evidenc e of PWs.1 and  2 is c onc erned , there is no 

d isc repanc y and  as fa r as lend ing of the amount and  exec ution of the 

p romissory note and  issuanc e of the c heque a re c onc erned , the 

evidenc e is c onsistent and  c orrobora ted  in a ll ma teria l aspec ts.  When 

onc e the first respondent estab lish the payment of money towards hand  

loan and  issuanc e of c heque towards the sa id  deb t, the p resumption 

under Sec tion 139 of the Ac t is automatic .  Now, it is for the petitioner to 

p rove tha t no amount has been advanc ed  and  the sub jec t c heque has 

not been issued  by him.  Therefore, the burden is on the petitioner to 

p rove the same to p robaba lise the non-existenc e of c onsidera tion by 

p reponderanc e of p robab ilities. 

  

Though the p resumption under Sec tion 118 and  139 of the Ac t is 

rebutta l, by way of p reponderanc e of p robab ilities either through d irec t 

evidenc e or through the materia l b rought on rec ord , the petitioner fa iled  

to p roduc e any evidenc e to rebut the sa id  p resumption.  Mere denia l of 

existenc e of deb t is not suffic ient to rebut the p resumption.  Further, the 

petitioner miserab ly fa iled  to exp la in the c irc umstanc es under whic h  

Ex.P-2 was issued  to the first respondent.  Tha t apart, there is no evidenc e 

as to how the p romissory note (Ex.P-1) and  the sub jec t c heque (Ex.P2) 

went into the c ustody of the first respondent.  When onc e the 

advanc ement of the amount and  the issuanc e of Exs:P-1 and  

P-2, a re not p roved , this Court is of the op inion tha t the petitioner 

miserab ly fa iled  to rebut the p resumption as d rawn under Sec tions 118 

and  139 of the Ac t.  In these c irc umstanc es, this Court is of the op inion 
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tha t there a re no merits in the revision c ase and  the same is liab le to be 

d ismissed . 

 Ac c ord ing ly, the c rimina l revision c ase is d ismissed . 

 Misc ellaneous petitions, pend ing  if any, sha ll stand  c losed .   

 

_________________ 

P.KESHAVA RAO,J 

 

Date:10.10.2018 

c c m 



 5 

 

THE HONOURNABLE SRI JUSTICE P.KESHAVA RAO 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CRIMINLA REVISION CASE NO. 10 of 2011 

 

Date:10.10.2018 

c c m  

 


