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HON’BLE SRI  JUSTI CE C. PRAVEEN KUMAR 

AND  

HON’BLE SMT JUSTI CE T. RAJANI  

 

CRI MI NAL APPEAL No .7 4 5  o f  2 0 1 2  

 

JUDMENT:  (Per Hon’ble Sm t .Just ice T.Rajani)  

 Aggrieved by the m anner of appreciat ion of the evidence 

and the judgm ent  of the I I  Addit ional Sessions Judge (F.T.C.)  

Parvathipuram , Vizianagaam ,  dated 25.05.2012, in Sessions 

Case No.22 of 2011, which lead to the convict ion of the appellant  

for the offence under Sect ion 302 I PC and sentence of life, the 

appellant  com es before us by way of this appeal.  

 

2. Briefly the facts of the case  are as under:  

On 29.01.2010 at  about  05: 00 AM, while the deceased was 

sleeping in his house, the accused entered their  house with an 

intent ion to kill him . He was arm ed with a knife and in execut ion 

of his plan, he hacked the neck of the dceased, twice, on which 

the deeased received severe bleeding injur ies on his neck and 

died instantaneously.  PW2, the wife of the deceased, who was 

sleeping in the house, woke up and witnessed the m urder 

com m it ted by the accused. The accused  threatened to kill her 

also,  if she inform s to anyone. She, however, inform ed the 

sam e to LWs3, 4, 6 to 9 and PW3, who rushed to the spot  and 

found the dead body of the deceased in a pool of blood, with 

hack injur ies. On 21.09.2010, after com m it t ing the m urder of 

the deceased, the accused went  to PW1 and m ade ext ra judicial 

confession before him  and handed over the cr im e weapon i.e., 

knife,  with which he killed the deceased.  On that  PW1 handed 

over the accused, along with the knife, to the police.  Based on 
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the said report , this case was registered in Crim e No.53 of 2010 

under Sect ion 302 I PC on 21.09.2010 at  13: 30 hours.  After due 

invest igat ion, the charge sheet  was laid against  the accused for 

the sam e offence. 

 

3. The concerned m agist rate, after taking cognizance of the 

case, com m it ted the sam e to the  Sessions Division, 

Vizianagaram  ,  by vir tue of orderes in P.R.C. No 4/ 11 The 

Sessions Judge in turn, m ade over the case to the Special Court  

for Tr ial of Cases under the Scheduled Caste, Scheduled Tribes 

(Prevent ion of At rocit ies)  Act , Vizianagaram . After fram ing the 

charge under Sect ion 302 I PC, the court  conducted the t r ial of 

the case.  During the course of which, PWs.1 to 7 were 

exam ined and Exs.P1 to P13 and MOs.1 to 4 were m arked. By 

considering the evidence and the m aterial on record, the Court  

passed the im pugned judgm ent , against  which this appeal is 

preferred on the following grounds:  

i.  The t r ial court  having disbelieved the evidence of PW3, 

should have also rejected the evidence of PWs.1 and 2 

and ought  to have acquit ted the accused.  

ii.  The t r ial court  should have held that  the test im ony of 

PWs.1 and 2, relat ing to the seizure of knife-MO1 is 

cont radictory to each other and is inconsistent  with the 

evidence of PW5, who is a m ediator, and PW7, who is 

the invest igat ing officer.   

iii. The lower court  ought  to have held that  there is a delay 

in giving the com plaint  and regist rat ion of FI R and it  
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ought  to have given the benefit  of doubt  to the 

appellant . 

iv.  The lower court  failed to note that  the offence took place 

at  05: 00 AM while it  was adm it tedly dark and it  should 

have given benefit  of doubt  to the appellant . 

v.  The lower court  also failed to consider that  the injur ies 

on the body of the deceased are lacerated injur ies as 

stated by PW6, while the evidence of eye witness, PW2 

shows that  the assailant  hacked her husband with a 

knife on his neck, which if t rue, would have caused cut  

injur ies, MO1 being a sharp edged weapon and the court  

ought  to have held that  the m edical evidence is 

inconsistent  with the oral evidence. 

vi.  The t r ial court  failed to note that  if the wife of the 

deceased PW2 was really present  at  the t im e of offence, 

she should have im m ediately reported the sam e to the 

police and the delay in giving the FI R assum es 

im portance and becom es fatal to the case of the 

prosecut ion.  

vii.  The lower court  ought   to have disbelieved the ext ra 

judicial confession said to have been m ade by the 

appellant  to PW1 and the report  ought  to have been held  

as art ificial and as not  inspir ing confidence in the court . 

viii.  The lower court  ought  to have seen that  PW1 adm it ted 

in his cross-exam inat ion that  he cannot  say the person 

who scribed the report  and therefore should have 

rejected his test im ony and held that  PW2 was 
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unt rustworthy, as it  was not  corroborated by any 

independent  evidence. 

ix.  The lower court  com m it ted an error in accept ing the 

sole, interested and discrepant  test im ony of PW2, 

without  any corroborat ion to base a convict ion against  

the appellant / accused in a grave offence of this nature. 

4. The argum ents of the counsel for the appellant  and that  of 

the Public Prosecutor were heard at  length. 

 

5. The counsel for the appellant  reiterates the grounds taken 

in the appeal and harps on the delay in the FI R being sent  to the 

court .  He contends that  as per the evidence of PW1, he gave 

report  at  10: 30 AM itself, but  the evidence shows that  the FI R 

was registered only at  01: 30 PM. As regards the ext ra judicial 

confession m ade before PW1, he contends that  it  is highly 

im probable that  a person, who com m its an offence, would 

im m ediately go and m ake a confession before anyone, without  

there being any t im e for him  to think on the consequences of his 

act .  He also argues about  the discrepancies between the 

injur ies, as stated by PW2, and the injur ies found on the body of 

the deceased. 

 

6.  The Public Prosecutor, on the other hand, argues that  the 

ext ra judicial confession cannot  be considered as art ificial, since 

the reason for m aking such confession would be lodged in the 

m ind of the person m aking such confession and if the other 

evidence available on record would lend st rong support  to the 

accused m aking an ext ra judicial confession, then there need not  
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be any reason to disbelieve the ext ra judicial confession. He then 

contends that  the evidence of Pws 2 and 3 would clinchingly 

prove the guilt  of the accused. 

 

7. From  the argum ents on either side, the following points 

com e up for considerat ion:  

I )  Whether the evidence of PWS.2 and 3 would prove the 

offence of the accused. 

I I )  Whether the ext ra judicial confession m ade by the 

accused, before PW1, inspires confidence and whether it  

is reliable. 

I I I )  Whether the judgm ent  of the t r ial court  is sustainable.  

POI NT No .I :  

 

8. PW2, who is the wife of the deceased,  in her evidence, 

states that  on the date of incident  at  about  05: 00 AM,  

the accused entered their  house and beat  the deceased with a 

knife on his neck, causing bleeding injur ies.  At  that  t im e she 

was also sleeping along with the deceased and her children.  

On hearing the beat ings of the deceased by the accused,  

she woke up and raised cr ies, in which t im e, the deceased died 

due to the injur ies.  On hearing her cr ies, her relat ives cam e to 

the spot . Meanwhile, the accused escaped from  the scene of 

offence along with the cr im e weapon. She stated that  she can 

ident ify the cr im e weapon and MO1, which is the cr im e weapon 

was m arked through hear. Speaking about  the m ot ive,  

she stated that  the deceased, during his life t im e, suspected the 
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accused to be pract ising witchcraft  and warned him  several 

t im es.  

 

9. PW3, who is the brother- in- law of PW2 and who is the 

person, who cam e to the spot  on hearing the cr ies of PW2, 

states that  he is the elder brother of the deceased.  His house is 

situated opposite to the house of the deceased and the house of 

the accused is situated by the side of their  house, separated by 

one house.  Speaking about  the incident , he states that  at  about  

05: 00 AM on the date of incident , he heard the cr ies of PW2 and 

im m ediately rushed to the spot . He witnessed the accused 

rushing out  of the house of the deceased, along with MO1 knife.  

On enquiry, PW2 inform ed him  that  the accused killed the 

deceased, beat ing him  with MO1 knife.  He also spoke about  the 

disputes between the accused and the deceased. But  he could 

not  give the details of the said disputes, due to which he was 

declared host ile by the product ion.  But  during the cross-

exam inat ion done by the Public Prosecutor, he adm it ted that  he 

stated before the police that  during  the deceased, during his life 

t im e, suspected that  the accused is pract ising witchcraft  and 

warned several t im es, but  the accused did not  change his 

at t itude.  Hence, PW3 need not  be considered as a host ile 

witness. Even if that  be so, the evidence given in his chief 

exam inat ion does not  get  affected by the host ilit y, if any. 

 

10. The counsel for the appellant  seeks the court  to consider 

the facts that  are elicited in the cross-exam inat ion of PW2 and 

appreciate that  there is sufficient  m ot ive for the accused to be 
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im plicated in this case falsely.  I n the cross-exam inat ion of PW2, 

there is an adm ission that  the deceased was a m em ber of Rytu 

cooli sangham  and that  one Sreenu, who is the leader of the said 

Sangham  cam e to the court  on the date of her giving evidence 

and that  the accused never at tended the m eet ings held by Rytu 

cooli sangham  as he is not  a m em ber. The cross-exam inat ion of 

PW3 also surfaces the said adm issions. I t  is further adm it ted by 

him , that  except  the accused, him self, the deceased and all 

other agricultur ists of their  village are m em bers of Rythu Cooli 

Sangam , to which one Sreenu is the leader. He also adm it ted 

that  Sreenu cam e to the court  along with them .  I t  is with the 

help of these adm issions that  the counsel for the appellant  seeks 

the court  to arr ive at  a conclusion that  the com plaint  is a 

m ot ivated com plaint . 

 

11. The quest ion whether the fact  that  the deceased was not  a 

m em ber of the Rythu Cooli sangham  would be enough for the  

de facto com plainant  and others to im plicate the accused in the 

offence and depose falsely against  him , has to be exam ined.  

 

12. PW2 is stated to be an eye witness for the incident .   

The incident  occurred at  05: 00 AM. PW2 witnessed the incident . 

The accused is a known person to PW2 and others. Hence, 

unless she is not  able to see the person, who at tacked her 

husband, and unless the m ot ive suggested is as st rong as to 

im plicate the accused in such a grave offence, it  cannot  be said 

that  the com plainant  would im plicate the accused falsely.   

The evidence does not  show that  there is  enem ity between the 
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deceased and anyone else.  I n our considered opinion,  the 

suggested m ot ive is not  st rong enough to falsely im plicate the 

accused. Mot ive is, nevertheless, a double edged weapon.  

Hence, the suggested m ot ive also can be taken as a factor, 

which would dr ive the accused to com m it  the offence. 

 

13. The content ion with regard to the inabilit y of PW2 to 

witness the incident  and PW3 to see the accused due to the 

incident  having been taken place at  05: 00 AM, which is a t im e at  

which there would be darkness, adm it tedly, can be appreciated 

with the help of the evidence of PWs.2 and 3. When quest ioned 

on the poaaibilit y of the sam e,  PW2 volunteered to say that  she 

could see the accused in the light  of a kerosene lam p. The 

counsel contends that  this is an om ission in her 161 statem ent  

and hence, unless the source of light  is cogent ly proved by the 

prosecut ion, it  has to be assum ed that  there was no light  at  the 

t im e of the offence. But  when a person is able to witness an 

incident  with the help of the available light , he m ay not  think 

and analyse as to how he could witness the incident . He would 

witness the incident  as it  appears to him  and it  is only when he 

is quest ioned about  the possibilit y of his witnessing the incident  

at  a t im e when there is darkness, he would com e forward to 

explain the reasons.  I t  is perhaps for that  reason PW2 m ight  not  

have m ent ioned about  the source of light  in his statem ent  

recorded under Sect ion 161 Cr.P.C.  Moreover,  

the t im e of offence i.e., 05: 00 AM, cannot  be considered as a 

t im e when there would be  darkness and it  is alm ost  a t im e for 

sun r ise and hence, the presence of light , enough to ident ify 
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known persons can be assum ed.  Presence of lam p in the house 

of the deceased also is a very probable fact . PW3, however, 

explains that  there was som e sun light  as it  was dawn but  it  was 

not   dark. Hence, the plea that  there was no source of light  and 

that  PW2 would not  be in a posit ion to see the accused can be 

brushed aside. When the possibilit y of PWs.2 and 3 witnessing 

the incident  and seeing the accused is upheld, the evidence of 

PWs.2 and 3 becom es credible and the m ot ive pales into 

insignificance.  Hence, the evidence of PWs.2 and 3 can very well 

be relied upon. 

 

14. Point  No.I  is answered accordingly. 

 

POI NT No .I I :  

 

15. The ext ra judicial confession before PW1 is assailed as not  

creditworthy, on the argum ent  that  the said confession was 

m ade im m ediately after the incident  and that  the sam e is 

im probable.  But , a Division Bench of this court  in Crl.A.No.1017 

of 2018 between Pallapu Raju @ Pedda Raju vs. State of Andhra 

Pradesh, by order dated 14.07.2012, held that  the fact  of an 

im m ediate ext ra judicial confession would m ake the case of the 

prosecut ion credible.  Actual words of the bench are “ I n view of 

the accused m aking the ext ra judicial confession before PW.1 

im m ediately after the com m ission of the offence by com ing 

st raight  away from  the scene of offence with blood stained 

clothes and knife, the sam e inspires the confidence of the Court  

and as such the sam e can be relied upon. “  Hence, not  only the 

confession, but  also the fact  that  the accused cam e with the 
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weapon, was considered as a factor, im proving the credibilit y of 

the ext ra judicial confession, which is the sam e in this case. 

 

16. According to the evidence of PW1, while he was ploughing 

in his fields, at  08: 00 AM, the accused cam e to him  along with  

knife and inform ed him  about  the offence that  he com m it ted. 

I m m ediately, PW1 took him  to his house and they went  to 

Kom arada village and he got  drafted a confessional statem ent  of 

the accused as he is an illiterate and thereafter he surrendered 

the accused in the police stat ion.  He explains that  though he is 

an illiterate, he can m ake a signature. He also spoke about  the 

accused confessing that  he killed the deceased with the knife on 

that  day in the house of the deceased itself.  The said report  is 

m arked as Ex.P1.   

 

17. One inconsistency, which is sought  to be taken advantage 

of by the counsel for the appellant , is that , according to PW1,  

the report  was given at  10: 30AM, while according to the 

invest igat ing officer, PW7, the report  was given at  01: 30 PM. 

The usual delays that  take place due to the form alit ies that  have 

to be followed, in register ing the case, can be taken note of.    

The evidence of PW7 that  the report  was received at  01: 30 PM 

has to be only considered as a statem ent  m ade to save him self 

from  the allegat ion of lethargy.  However, the said delay is not  a 

m aterial delay.  Hence, the sam e need not  be taken into 

considerat ion as a factor belying the otherwise credible evidence 

of PW1, which is supported by the evidence of PWs.2 and 3. 
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Hence, in view of the above, this court  opines that  the ext ra 

judicial confession m ade before PW1 is t rue.  

 

18. Point  No.I I  is answered accordingly. 

 

POI NT No .I I I :  

 

19.  According to PW2, the accused beat  the deceased with 

knife on his neck, causing bleeding injur ies. The counsel wants 

this court  to appreciate the correct ion m ade at  the place of 

injury, which was corrected to injur ies. But  we consider it   a vain 

effort .  When it  is upheld that  PW2 has witnessed the incident , 

the said correct ion has to be considered only as a correct ion 

m ade as per the evidence given by PW2 before the court .  

 

20. The post  m ortem  exam inat ion report  shows an injury on 

the neck of the deceased, which resulted in dam age of all m ajor 

blood vessels and nerve connect ions. PW2 cannot  be expected to 

witness the incident  with precision, as she herself would be in a 

state of shock and surprise and in a state of incom prehension, as 

she was woken up by the disturbance caused by the acts of the 

accused. She, in the state she was, cannot  be expected to have 

a keen observat ion and count  of the injur ies. Hence, absolute 

corroborat ion between the evidence of PWs.6 and 2, cannot  be 

sought  for.  I n fact  there is absolute corroborat ion between the 

evidence of PW2 and PW7, on the num ber of injur ies on the 

neck.  

 

21.  The evidence of PW7 would corroborate the evidence of 

PW1 as regards the accused being brought  to the police stat ion 
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by PW1. Unless the accused goes to PW1, be it  to m ake an ext ra 

judicial confession or otherwise, PW1 would not  be able to br ing 

him  and hand over him  to the police.  Hence, the  fact  that  the 

accused went  to PW1 and that  he was handed over to the police 

by him , lends support  to the ext ra judicial confession m ade by 

the accused.   

 

22. I t  is urged, that  the fact  that  PW2 did not  give any report , 

has also to be appreciated in favour of the accused.  

But  the said argum ent  does not  hold any m erit , as, PW2 would, 

in all probabilit y, be under gr ief, for the death of the deceased 

and within a reasonable t im e, PW.1  went  and lodged the report . 

The evidence of PW7 shows that   police rushed to the scene 

offence im m ediately, leaving not  m uch t im e for PW2, to lodge a 

separate report . 

 

23. The argum ent  that  PW2 did not  state to the police,  

that  she can ident ify the weapon and hence her ident ificat ion of 

the weapon cannot  be believed, does not  im press us. A person 

capable of doing som ething, cannot  be expected to always 

proclaim  and say that  he is capable of doing that  thing. Seizure 

of knife is proved. She nevertheless stated that  the weapon used 

by the accused was a knife and when it  was shown to her, she 

ident ified it .  No im probabilit y is suggested by the m anner of 

ident ificat ion. 

 

24. The other content ion is that  according to the evidence of 

PW2, her children were also present  at  the t im e of the incident  

and the failure of the prosecut ion to cite and exam ine them  as 
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witnesses would affect  the case. But  when the police feel that  

there is already sufficient  enough to prove the case and when 

the evidence of the witnesses rem ain unshat tered and when 

their  credulity is not  eroded by the cross exam inat ion, looking 

for other evidence m ay not  be just  and proper. A technical 

approach in appreciat ing the evidence, would definitely defeat  a 

just  decision. When the pointed out  lapses have  prem ises for  

understanding them , they shall not  be allowed to play. That  

leaves us at  upholding the guilt  of the accused. 

 

25. I n view of the foregoing discussion, we are of the opinion 

that  the judgm ent  of the court  below needs no interference. 

 

The Crim inal Appeal is, accordingly, dism issed.  

As a sequel, the m iscellaneous applicat ions, if any pending, shall 

stand closed.  

 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

JUSTI CE C.PRAVEEN KUMAR  

 

 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

JUSTI CE T. RAJANI  

February  16, 2018 
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