
HON’BLE SRI JUSTICE S.V. BHATT 

 

C.R.P.No.4143 OF 2014  

ORDER: 

 

Heard  Mr.Mohd .Ghulam Hussa in for revision petitioners and  

Mr.C.Subodh, hold ing  for Mr.O.Manoher Reddy, for respondents.  

 

Judgment deb tors 2 and  3 in E.P.No.136 of 2014 in O.S.No.66 

of 2007 in the Court of the Senior Civil Judge, Peddapa lli a re the 

revision petitioners.   The revision petitioners assa il the order da ted  

30.10.2014 in E.P.No.136 of 2014 d irec ting  delivery of E.P sc hedule to 

dec ree holder/ respondent No.1 herein.  The judgment deb tors 

assa il tha t delivery of possession ordered  by the Exec uting  Court is 

unava ilab le and  a lso illega l.  Ac c ord ing to the judgment deb tors, in 

exec ution of dec ree for spec ific  performanc e of agreement, in the 

absenc e of definite p rayer made in the p la int or c lause in the 

dec ree, suc h power is unava ilab le and  if exerc ised  amounts to 

illega l exerc ise of jurisd ic tion.   

 

The c irc umstanc es relevant for d isposing of the revision a re 

sta ted  thus: 

Respondent No.1 herein filed  O.S.No.66 of 2007 for  

spec ific  performanc e of agreement of sa le da ted  11.03.2007.   

On 04.11.2011, the suit was dec reed  and  c onfirmed  on appea l in 

A.S.No.13 of 2013 da ted  03.09.2013.  In E.P.No.22 of 2012, the 

exec uting  Court, sinc e judgment deb tors fa iled  to exec ute 

reg istered  sa le deed , reg istered  sa le deed  da ted  10.07.2014 in 

favour of dec ree holder, for and  on beha lf of judgment deb tors, 

was exec uted .  The instant EP is filed  for delivery of possession of  
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EP sc hedule p roperty.  The exec uting  Court ordered  E.P.No.136 of 

2014.  Henc e, the revision. 

 

Mr.Mohd .Ghulam Hussa in c ontends tha t ordering  possession 

in exec ution of a  dec ree for spec ific  performanc e without a  p rayer 

to tha t effec t in the p la int or c lause in the dec ree, the delivery of 

possession is illega l and  beyond  the jurisd ic tion of the exec uting  

Court.  He reads the dec ree in O.S.No.66 of 2007 and  c ontends tha t 

the dec ree refers to exec ution of sa le deed , payment of ba lanc e 

sa le c onsidera tion etc .  In other words, there is no dec ree for 

delivery of possession by the judgment deb tors/  revision petitioners.   

 

Mr.Subodh c ontends tha t the question ra ised  by the revision 

petitioners is no more res integra .  He p lac es strong relianc e on the 

following dec isions: 

BABU LAL v. M/ s HAZARI LAL KISHORI LAL AND OTHERS (AIR 1982 SC 818) 

V.NARASIMHA CHARY v. P.RADHA BAI AND OTHERS (1999 (5) ALT 499) 

PT. BALMUKAND v. VEER CHAND) AIR 1954 Allahabad  643 and  

SAVEERUNNISA BEGUM v. SYED RAFEEQ (2015(3) ALT 762) 

 

and  c ontends tha t there is no merit in the revision and  is liab le to be 

d ismissed  as c overed  by the dec isions relied  on by respondent/  

dec ree holder.   

 

 I have perused  the dec isions relied  on by dec ree holder  

and  sinc e the same p roposition is c onsidered  in a ll the c ases, this 

Court refers to the dec ision of the Apex Court in BABU LAL c ase.   

In BABU LAL c ase, the Hon’b le Supreme Court c onsidered  the 

jurisd ic tion and  authority of the exec uting  Court in ordering  
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possession in exec ution of a  dec ree for spec ific  performanc e and  

held  as follows: 

 “The expression in-sub-section (1) of S.22 'in an 
appropriate case' is very significant. The plaintiff may ask for 
the relief of possession or partition or separate possession 'in 
an appropriate case'. As pointed out earlier, in view of order 
2, rule 2 of the Code of Civil Procedure, some doubt was 
entertained whether the relief for specific performance and 
partition and possession could be combined in one suit; one 
view being that the cause of action for claiming relief for 
partition and possession could accrue to the plaintiff only 
after he acquired title to the property on the execution of a 
sale deed in his favour and since the relief for specific 
performance of the contract for sale was not based on the 
same cause of action as the relief for partition and 
possession, the two reliefs could not be combined in one suit. 
Similarly, as a case may be visualized where after the 
contract between the plaintiff and the defendant the property 
passed in possession of a third person. A mere relief for 
specific performance of the contract of sale may not entitle 
the plaintiff obtain possession as against the party in actual 
possession of the property. As against him, a decree for 
possession must be specifically claimed or such a person is 
not bound by the contract sought to be enforced. In a case 
where exclusive possession is with the contracting party, a 
decree for specific performance of the contract of sale 
simpliciter without specifically providing for delivery of 
possession, may give complete relief to the decree-holder. In 
order to satisfy the decree against him completely he, is 
bound not only to execute the sale-deed but also to put the 
property in possession of the decree-holder. This is no 
consonance with the provision of Section 55 (1) of the T.P 
Act which provides that the seller is bound to give, on being 
so required, the buyer or such person as he directs, such 
possession of the property as its nature admits. 
 
There may be circumstances in which a relief for possession 
cannot be effectively granted to the decree- holder without 
specifically claiming relief for possession, viz., where the 
property agreed to be conveyed is jointly held by the 
defendant with other persons. In such a case the plaintiff in 
order to obtain complete and effective relief must claim 
partition of the property and possession over the t share of 
the defendant. It is in such cases that a relief for possession 
must be specifically pleaded. 
 
In the instant case, it is pointed out on behalf of the petitioner 
that the possession was not with the respondents Nos. 6 to 9 
but was with a third person namely, the petitioner, who was 
subsequent purchaser and, therefore. this was an 
appropriate case where the relief for possession should have 
been claimed by the plaintiff-respondents Nos. 1 to 5. 
 
It may be pointed out that the Additional Civil Judge had 
decreed the suit for specific performance of the contract. The 
High Court modified decree to the extent that the sale deed 
was to be executed by respondents Nos. 6 to 9 together with 
the petitioner. In short, the decree was passed by the High 
Court not only against respondents Nos. 6 to 9 but also 
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against the subsequent purchaser i.e., the petitioner and thus 
the petitioner was himself the judgment debtor and it cannot 
be said that he was a third person in possession and, 
therefore, relief for possession must be claimed The 
contention on behalf of the petitioner is that the relief for 
possession must be claimed in a suit for specific performance 
of a contract in all cases'. This argument ignores the 
significance of the words 'in an appropriate case'. The 
expression only indicates that it is not always incumbent on 
the plaintiff to claim possession or partition or separate 
possession in a suit for specific performance of a contract for 
the transfer of the immovable property. That has to be done 
where the circumstances demanding the relief for specific 
performance of the contract of sale embraced within its ambit 
not only the execution of the sale deed but also possession 
over the property conveyed under the sale deed. It may not 
always be necessary for the plaintiff to specifically claim 
possession over the property, the relief of possession being 
inherent in the relief for specific performance of the contract 
of sale. Besides, the proviso to sub-section (2) of 
S.22 provides for amendment of the plaint on such terms as 
may be just for including a claim for such relief 'at any stage 
of the proceedings'.” 
 

 

The c ontentions, having regard  to the ra tio in BABU LAL c ase, 

a re liab le to be rejec ted  and  a re, ac c ord ing ly, rejec ted .  It is held  

tha t the exec uting  Court has power to deliver possession in 

exec ution of a  dec ree for spec ific  performanc e. 

 

To sum up  the lega l position, it is held  tha t onc e the dec ree 

for spec ific  performanc e was passed ; the dec ree p rovides tha t the 

p roperty sha ll be sold  to the p la intiff by the defendants; and  the 

sa le deed  sha ll be exec uted  within a  c erta in time fa iling  whic h the 

Court will have the sa le deed  exec uted  by a  person nomina ted  by 

it, imp lies tha t delivery of possession sha ll be g iven in ac c ordanc e 

with the p rovisions of Sec tion (55) 1(f) of the Transfer of Property Ac t.  

The delivery of possession is a  nec essary ingred ient and  part of 

transfer of ownership .  It is in this bac kground  the effec t of Sec tion 

22(2) of the Spec ific  Relief Ac t and  Sec tion 55 of the Transfer of 

Property Ac t a re noted  and  the Courts have been c onsistently 

hold ing tha t even in the absenc e of a  d irec tion in the dec ree to 
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delivery possession of the p roperty in the dec ree passed  for spec ific  

performanc e, still to c omp lete the transfer of p roperty, the 

possession of suc h p roperty is d irec ted  to be delivered  to 

p la intiff/ dec ree holder. 

 

For the above reasons, the revision fa ils and  is, ac c ord ing ly, 

d ismissed .  There sha ll be no order as to c osts. 

 

Pend ing misc ellaneous petitions, if any, stand  c losed .  

  

                              
____________ 

         S.V.BHATT, J 

                                                       

30th August, 2018 

Lrkm  


