
SMT JUSTI CE T. RAJANI  

CRI MI NAL PETI TI ON No .7 7 9 4  o f  2 0 1 3  

 

ORDER:  

 

 The cr im inal pet it ion is filed for quash of the proceedings in 

CC.No.131 of 2013 on the file of the Special Judge for Econom ic 

Offences cum  Addit ional Met ropolitan Sessions Judge, Hyderabad.  

 

2. Heard the counsel for the pet it ioner and the learned Public 

Prosecutor appearing for the first  respondent  and the counsel for the 

second respondent .  

 

3. The counsel for the pet it ioner subm its that  this Court  has 

already passed orders in CRLP.Nos.8618 and 8835 of 2013 dated 

22.12.2017, which hold good to this case also, as the facts are one 

and the sam e. 

 

4. The counsel for the respondents also does not  deny the said 

subm ission. They do not  refute the content ions and do not  state that  

the facts of this case are different . 

 

5. The pet it ioner herein is an auditor in A1 bank. This Court  in 

CRLP.Nos.8618 and 8835 of 2013 dated 22.12.2017, after consider ing 

the r ival content ions therein, which are the sam e content ion in this 

pet it ion, held as under:  

“Crim inal Pet it ion No.8618 of 2013 is filed by A6 in CC.No.124 

of 2013, while Crim inal Pet it ion No.8835 of 2013 is field by A3 

in CC.No.125 of 2013 seeking for quash of the proceedings 

against  the pet it ioners in CC.Nos.124 and 125 of 2013 

respect ively on the file of Special Judge for Econom ic Offences–

cum-Addit ional Met ropolitan Sessions Judge, Hyderabad. 
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2. The grounds, on which the pet it ions are filed, are almost  

the sam e. Hence, they are taken up for a com m on 

considerat ion and disposal. 

 

3. A perusal of the complaint  in the foremost  would be 

profitable, in order to understand the allegat ions against  these 

pet it ioners. M/ s. Global Trust  Bank is Banking Company and 

obtained Cert ificate of I ncorporat ion on 29.10.1993 vide 

regist rat ion No.01-16502 of 1993-94 issued by the Regist rar of 

Companies, Hyderabad and the Cert ificate of Commencement  

of Business on 10.11.1993. A1 to A3 are the Directors of the 

Com pany at  the relevant  point  of t im e and A4 is the Com pany 

Secretary and signatory to the balance sheet  of the company, 

for the relevant  period. The balance sheet  in C.C.No.8835/ 2013 

pertains to the year 2002-03 and in C.C.No.8618/ 2013 it  is for 

the years 1998 to 2002. A6 in CC.No.124 of 2013 and A3 in 

CC.No.125 of 2013 are stated to be the Auditors of the 

Company and signatories to the balance sheet  at  the relevant  

point  of t im e. 

 

4. The facts of the case, as narrated in the complaint ,  

are that  e-GTB, under the Chairmanship of one Ramesh Gelli,  

acquired a reputat ion for aggressive growth. Lending/ advances 

was made in volat ile and r isky sectors, including the Capital 

Market , often at  the cost  of prescribed norms, guidelines and 

procedures. The stock market  scam  of 2001, led by one Ketan 

Parekh group, further hit  at  the fundam entals of the Bank.   

With the crisis of banking operat ions com ing to a halt ,   

Mr. Ram esh Gelli,  cam e under increasing fire and was removed 

as CMD, to be replaced by Mr. R.S. Hugar. Consequent  to 

m ount ing t roubles, the bank was placed under m oratorium , by 

the Reserve Bank of I ndia (RBI )  in July 24, 2004 up to October 

23, 2004 and subsequent ly was amalgamated with the Oriental 

Bank of Com m erce (OBC)  in August  2004. Subsequent  to the 

amalgamat ion, the OBC came across, in its view, serious 

irregularit ies in the prior working of e-GTB m anagem ent .  

There was an invest igat ion by the Serious Fraud I nvest igat ing 

Office (SFI O) . Prior to the said invest igat ion, e-GTB has been 

subject  to scrut iny by the various agencies. RBI  has conducted 

periodical Annual Financial I nspect ion (AFI )  and it  observed 

num ber of irregularit ies. I t  was found during invest igat ion by 
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SFI O, that  the prom oters, along with their  relat ives and 

associates, were found to have concealed material facts. From 

the records, it  was seen that  e-GTB commit ted various 

irregularit ies. I t  is evident  that  RBI , during Annual Financial 

I nspect ion, also not iced several irregularit ies in A6 and A3 audit  

period, such as the Bank not  m aintaining the real value of the 

m inimum capital prescribed. The auditors’ report  annexed with 

the relevant  balance sheet  was silent  on certain issues, though 

it  was the duty of the statutory auditor to report  such m at ters 

in the auditors report .   

 

5. With the allegat ion that  A6 and A3, being auditors, did 

not  subm it  auditors’ report  and that  they also signed the 

balance sheet , the complaint  was filed against  them  also.  

 

6. Now in these quash pet it ions, the pet it ioner’s counsel 

raises several technical grounds which do not  perm it  the 

sustenance of the prosecut ion against  A3 and A6. He subm its 

that  A3 is not  a signatory to the balance sheet  and the sam e is 

adm it ted and is evident  from  the balance sheet . He subm its 

that  in spite of A6 being a signatory to the balance sheet , 

prosecut ion cannot  be launched against  him  under the 

Com panies Act  ( for short  ‘the Act ’) , as Sect ion 211 is not  

applicable to the Banking Company. 

 

Sect ion 211 of the Act  reads as under:  

“211. (1)  Every balance sheet  of a company shall give a 

t rue and fair view of shall,  subject  to the provisions of this 

sect ion, be in the form  set  out  in Part  I  of Schedule VI , or 

as near thereto as circum stances adm it  or in such other 

form  as may be approved by the Cent ral Government  

either generally or in any part icular case;  and in 

preparing the balance sheet  due regard shall be had, as 

afar as may be, to the general inst ruct ions for preparat ion 

of balance sheet  under the heading “Notes”  at  the end of 

that  Part :   

Provided that  nothing contained in this sub-sect ion 

shall apply to any insurance or banking company or any 

com pany engaged in the generat ion or supply of 

elect r icity or to any other class of com pany for which a 
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form  of balance sheet  has been specified in or under the 

Act  governing such class of com pany.”   

 

The proviso clearly exem pts banking company from  the 

applicat ion of sub-sect ion (1)  of Sect ion 211. Hence, even if a 

balance sheet  does not  disclose t rue and fair  facts of the state 

of affairs of the com pany, a banking com pany cannot  be 

prosecuted under the Companies Act . There is no counter 

argument  to the said subm ission m ade by the pet it ioners’ 

counsel.  

 

7. The next  content ion is that  Sect ion 628 of the Act  does 

not  apply to the pet it ioners, as the balance sheet , which is 

prepared under Sect ion 211 of the Act , is hit  by Sect ion 211 

and hence, the Banking Com pany having been exempted under 

the proviso to Sect ion 211(1) , Sect ion 628 of the Act  also does 

not  apply to the pet it ioners.  

 

8. Sect ion 628 of the Act  is a penal provision not  only for a 

false statement  but  also for a false report . According to the 

com plaint , there was an auditor ’s report  annexed to the 

balance sheet , which contain false part iculars. Hence, prim a 

facie,  Sect ion 628 of the Act  applies. But  the counsel raises an 

object ion for the case to be taken on file, on the ground that  

there is no authorisat ion for the complainant  to file com plaint  

against  these pet it ioners, who are auditors.  
 

9. The other content ion is that  Sect ion 235 of the Act  does 

not  authorise the m inist ry of corporate affairs or any member 

of SFI O to sum m on the pet it ioner to give any evidence.  

 Sect ion 235 is ext racted hereunder for ready reference:  

“235. (1)  the Cent ral Governm ent  m ay, where a report  

has been made by the Regist rar under sub-sect ion (6)  of 

the Sect ion 234, or under sub-sect ion (7)  of that  sect ion, 

read with sub-sect ion (6)  thereof, appoint  one or more 

com petent  persons as inspectors to invest igate the affairs 

of a com pany and to report  thereon in such m anner as 

the Cent ral Government  may direct .  

 (2)  Where-  

(a)  in the case of a com pany having a share 

capital,  an applicat ion has been received from not  less 
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than two hundred members or from  members holding not  

less than one- tenth of the total vot ing power therein, and  

(b)  in the case of a com pany having no share 

capital,  an applicat ion has been received from not  less 

than one- fifth of the persons on the company’s register of 

members. 

The Tribunal may, after giving the part ies an 

opportunity of being heard, by order, declare that  the 

affairs of the com pany ought  to be invest igated by an 

inspector or inspectors, and on such a declarat ion being 

made, the Cent ral Government  shall appoint  one or more 

com petent  persons as inspectors to invest igate the affairs 

of the company and to report  thereon in such m anner as 

the Cent ral Government  may direct .”  

 

10. According to the above provision, the Cent ral 

Government  shall appoint  one or more competent  persons as 

I nspectors, to invest igate the affairs of the com pany and report  

therein in such a m anner as the Cent ral Governm ent  m ay 

direct . 

 

11. The counsel takes this court  through the order of the 

Director of Serious Fraud I nvest igat ion, wherein it  is m ent ioned 

that  on the basis of the report  subm it ted by the I nspectors 

appointed by the Cent ral Government  in exercise of its powers 

under Sect ion 235 of the Act , in respect  of Global Trust  bank 

Lim ited, Minist ry of Corporate affairs by vir tue of a let ter, dated 

23.07.2012 authorised Serious Fraud I nvest igat ion Office to file 

com plaints in respect  of offences com m it ted by the com pany 

and its Directors under the Act .  

 

12. I t  is specific that  the com pany and its Directors are the 

persons against  whom the complaint  was directed to be filed. 

The let ter addressed by the Joint  Director, Minist ry of Corporate 

Affairs, Government  of I ndia to the Director of Serious Fraud 

I nvest igat ion, shows that  the RBI  is the Regulatory Authority of 

the Bank and it  has already filed com plaint  in the Court . I t  also 

shows that  it  was taken note of, that  regarding prosecut ion 

under Sect ion 628 of the Act , Sect ion 211 exem pts Banking 

Company. SFI O was also advised to forward his 

findings/ charges to RBI  for further necessary act ion. I t  was also 
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further advised to re-exam ine the issue of prosecut ion under 

Sect ion 628 as to how it  was applicable to the company, which 

was a banking com pany. 

 

13. While observing as such, SFI O was advised to init iate 

prosecut ion against  statutory auditors of relevant  period under 

Sect ion 227 read with Sect ion 233 and under Sect ion 628 of 

Act . But , however, it  states that  the m at ter m ay further also be 

referred to the I nst itute of Chartered Accountants of I ndia to 

init iate disciplinary act ion against  the statutory auditors of the 

Bank.  

 

14. Sect ion 227 of the Act  only lays down the powers and 

dut ies of auditors while Sect ion 233 of the Act  is a penal 

provision for the auditors report  or any docum ent  of the 

company being signed or authent icated otherwise than in 

conform ity with the requirement  of Sect ions 227 and 229 of the 

Act . The material and the correspondence between the Minist ry 

of Corporate affairs and the SFI O would show that  they were 

conscious of the fact  that  the Act  would not  apply to the 

Banking Com pany and that  the Global Trust  Bank is a banking 

com pany. I t  was also conscious of the fact  that  Sect ion 211 

exempts the auditors from  the applicat ion of sub-sect ion (1)  of 

Sect ion 211, thereby, Sect ion 628 of the Act  does not  apply, as 

the authorizat ion to file the complaint  is only with regard to the 

com pany and its directors.   

 

15. The counsel for R2 contends that  the authorisat ion is 

given not  only to prosecute the com pany and its Directors but  

also others, as the word ‘etc’ is used in the said authorisat ion.  

No doubt , the authorisat ion, in the prologue m ent ions the word, 

‘etc’.  But  while authorising one D.A. Sampath, who is the 

com plainant  herein, it  did not  specify that  apart  from  Com pany 

and Directors, others also should be prosecuted. Hence, the 

word, ‘etc’ cannot  be understood to m ean that  prosecut ion 

against  others was also intended by vir tue of the said 

authorisat ion. Nothing prevents the authorisat ion to clearly 

specify the persons, against  whom complaint  is directed to be 

filed.  However, this court  was hesitant  to allow the pet it ion 

with regard to the offence under Sect ion 227 of the Act  sim ply 

on the ground that  the authorizat ion was not  there, with a 
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doubt  that  the said error can be rect ified subsequent ly by 

obtaining proper authorisat ion to prosecute the auditors also. 

No support  could be drawn by either side in support  of their  

respect ive content ions. The content ion of the pet it ioners, being 

that  since the very basis of the complaint  is the authorisat ion, 

the prosecut ion gets vit iated in the absence of any 

authorisat ion, the content ion of the respondent  is that  the lack 

of authorisat ion does not  vit iate the prosecut ion. But  however, 

a ruling of this court  could be picked up by me, which is 

rendered in Sat ish  &  Co ., v . S.R.Tr ad er s an d  Or s.1, wherein 

with a reasoning, which is sat isfactory to this court , it  was held 

that  the lack of authorisat ion at  the t ime of filing of the 

com plaint  cannot  be rect ified subsequent ly. The Court  posed to 

itself the quest ion whether even in cases where proper 

authorizat ion let ter or power of at torney was not  filed, along 

with the com plaint , whether the com pany can rat ify such 

act ions later or whether such authorizat ion let ter can be filed 

later so as to regularize the irregular proceedings. By observing 

that  the object  of law in all such cases, that  the com plaint  or 

suit  shall be filed by a person duly authorised, is that , such 

proceedings will definitely have financial consequences on the 

com pany so as to bind the company for the act ions of such 

persons, held that  even subsequent  authorisat ion would not  

regularize the irregular ity which was there at  the t ime of filing 

the com plaint . Here, in this case, though such interest  is not  

involved in the complainant  department , as is involved in case 

of a company, there should be proper authority to file the 

com plaint . When so much of exercise goes into the decision of 

prosecut ing a  person, as has gone in this case, a complaint  

cannot  be filed casually against  a person, without  there being 

any authorisat ion. The complainant  in this case is not  act ing 

individually and he is act ing on behalf of the departm ent , which 

has authorised him  only to do a certain thing. The complainant  

cannot  go beyond the authorisat ion and file the com plaint  

against  those persons, in respect  of whom  he is not  authorised. 

Hence, though, the m at ter dealt  with by this High Court  related 

                                                            

1 1997(1) ALD (Crl.) 745 (AP)  
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to a Com pany, on an analogical plane, it  can be applied to this 

case. 

 The material produced by the pet it ioners is looked into 

as it  is perm it ted by the Apex Court  in Raj iv  Th apar  an d  

o t h er s v s. Mad an  La l  Kap oor 2.  Relevant  paragraph reads as 

follows:  

“29. The issue being exam ined in the instant  case 

is the jur isdict ion of the High Court  under Sect ion 482 of 

the Cr.P.C., if it  chooses to quash the init iat ion of the 

prosecut ion against  an accused, at  the stage of issuing 

process, or at  the stage of com m it tal,  or even at  the 

stage of fram ing of charges. These are all stages before 

the com m encem ent  of the actual t r ial.  The 1same 

parameters would naturally be available for later stages 

as well. The power vested in the High Court  under Sect ion 

482 of the Cr.P.C., at  the stages referred to hereinabove, 

would have far reaching consequences, inasm uch as, it  

would negate the prosecut ion’s/ com plainant ’s case 

without  allowing the prosecut ion/ complainant  to lead 

evidence. Such a determ inat ion must  always be rendered 

with caut ion, care and circum spect ion. To invoke its 

inherent  jur isdict ion under Sect ion -  482 of Cr.P.C. the 

High Court  has to be fully sat isfied, that  the m aterial 

produced by the accused is such, that  would lead to the 

conclusion, that  his/ their defence is based on sound, 

reasonable, and indubitable facts;  the material produced 

is such, as would rule out  and displace the assert ions 

contained in the charges levelled against  the accused;  

and the material produced is such, as would clearly reject  

and overrule the veracity of the allegat ions contained in 

the accusat ions levelled by the prosecut ion/ complainant . 

I t  should be sufficient  to rule out , reject  and discard the 

accusat ions levelled by the prosecut ion/ complainant , 

without  the necessity of recording any evidence. For this 

the m aterial relied upon by the defence should not  have 

been refuted, or alternat ively, cannot  be just ifiably 

refuted, being m aterial of ster ling and impeccable quality. 

                                                            

2 2013(3) SCC 330 
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The m aterial relied upon by the accused should be such, 

as would persuade a reasonable person to dism iss and 

condemn the actual basis of the accusat ions as false. I n 

such a situat ion, the judicial conscience of the High Court  

would persuade it  to exercise its power under Sect ion 482 

of the Cr.P.C. to quash such crim inal proceedings, for that  

would prevent  abuse of process of the court , and secure 

the ends of just ice.  

30. Based on the factors canvassed in the 

foregoing paragraphs, we would delineate the following 

steps to determ ine the veracity of a prayer for quashing, 

raised by an accused by invoking the power vested in the 

High Court  under Sect ion 482 of the Cr.P.C.: -   

( i)  Step one, whether the material relied upon by 

the accused is sound, reasonable, and indubitable, i.e., 

the material is of sterling and impeccable quality?  

( ii)  Step two, whether the material relied upon by 

the accused, would rule out  the assert ions contained in 

the charges levelled against  the accused, i.e., the 

material is sufficient  to reject  and overrule the factual 

assert ions contained in the complaint , i.e., the material is 

such, as would persuade a reasonable person to dism iss 

and condem n the factual basis of the accusat ions as false.  

( iii)  Step three, whether the m aterial relied upon 

by the accused, has not  been refuted by the 

prosecut ion/ complainant ;  and/ or the material is such, 

that  it  cannot  be just ifiably refuted by the 

prosecut ion/ complainant?  

( iv)  Step four, whether proceeding with the t r ial 

would result  in an abuse of process of the court , and 

would not  serve the ends of just ice?  

I f the answer to all the steps is in the affirmat ive, 

judicial conscience of the High Court  should persuade it  to 

quash such crim inal -  proceedings, in exercise of power 

vested in it  under Sect ion 482 of the Cr.P.C. Such 

exercise of power, besides doing just ice to the accused, 

would save precious court  t im e, which would otherwise be 

wasted in holding such a t r ial (as well as, proceedings 
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arising therefrom)  specially when, it  is clear that  the sam e 

would not  conclude in the convict ion of the accused.”   

 

15. Hence, in view of the above, cont inuance of further 

proceedings in C.C.Nos.124 and 125 of 2013, against  the 

pet it ioners, on the file of Special Judge for Econom ic Offences–

cum-Addit ional Met ropolitan Sessions Judge, Hyderabad would 

be a fut ile exercise and would only result  in abuse of process of 

law.  

 

16. The Crim inal Pet it ions are allowed and further 

proceedings in C.C.Nos.124 and 125 of 2013 respect ively on 

the file of Special Judge for Econom ic Offences–cum-Addit ional 

Met ropolitan Sessions Judge, Hyderabad against  the 

pet it ioners, who are A6 and A3, are hereby quashed.  

 

As a sequel, the m iscellaneous applicat ions, if any 

pending, shall stand closed.”  

 

 

I n the light  of the above, the cr im inal pet it ion is allowed and the 

further proceedings in CC.No.131 of 2013 on the file of the Special 

Judge for Econom ic Offences cum  Addit ional Met ropolitan Sessions 

Judge, Hyderabad, against  the pet it ioner, are hereby quashed.  

As a sequel, the m iscellaneous pet it ions, if any pending, shall stand 

closed. 

__________ 

T. RAJANI , J 
August  23, 2018 

DSK  


