
 

THE HON’BLE SRI  JUSTI CE C. PRAVEEN KUMAR 
 

AND 
 

THE HON’BLE SMT JUSTI CE T. RAJANI  

 

CRI MI NAL APPEAL No .2 9 3  o f  2 0 1 2  

 

JUDGMENT:  (per Hon’ble Sm t  Just ice T. Rajani)  

 
 

 The judgm ent  that  is assailed, in this appeal, is rendered by the 

XI  Addit ional Dist r ict  and Sessions Judge, Krishna, Gudivada in 

SC.No.211 of 2009 on 21.03.2012 whereby A1 was found guilt y for the 

offence punishable under sect ion 302 I PC.  

 

2. To understand the facts of the case, the charge sheet  can be 

referred to:   

 A1 is the brother- in- law of A2. A2 is the son of A4. A3 is son- in-

law of A4. A1, A2 and A4 are residents of Gudivada while A3 is  

a resident  of Vijayawada. They conspired to do away with the 

deceased, as he has becom e obstacle to their  pork business. I n 

pursuance of their  pre-plan, A4 induced the deceased on 08.12.2007, 

to do pork business in her stall at  m arket  cent re. Believing the 

inducem ent  of A4, the deceased, on 09.12.2007, at  about  4 AM, along 

with his wife went  to the m arket  cent re with dressed pork and shared 

it  with A2 for selling. At  about  9.30 AM, the deceased felt  that  the pork 

on hand is not  sufficient  for that  day and he took a pig from  the 

slaughter house situated adjacent  to the m arket , for dressing.  

A1 to A3, who were wait ing to do away with the deceased, followed 

him  to the slaughter house. A1, arm ed with porker knife, hacked the 

deceased on the back and left  chest , with an intent ion to kill the 

deceased. While the deceased was t rying to run away to save his life,  

A2 and A3 closed the gate of the slaughter house, to prevent  him  from  
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escaping and pushed the deceased from  the gate. When the deceased 

t r ied to scale over the wall to escape from  there, A1 further hacked on 

his left  forearm , on which the deceased fell down on the ground.  

The deceased forcibly cam e to the road, by pushing A2 and A3 and fell 

down on the road, unconscious. Later, he was shifted to Governm ent  

Area Hospital, Gudivada in 108 Am bulance, but  he succum bed to the 

injur ies while undergoing t reatm ent  at  Governm ent  General Hospital,  

Guntur on 22.12.2007 at  11 PM.   

 

 The statem ent  of P.W.2 was recorded on 09.12.2007 and based 

on the said statem ent , a case was registered in Cr.No.251 of 2007 for 

the offence under Sect ion 307 of the I ndian Penal code. The scene of 

offence panchanam a was conducted, witnesses were exam ined and 

their  statem ents were recorded and the blood stained clothes of the 

deceased were seized from  L.W.8. During invest igat ion,  

A2 intent ionally gave false inform at ion to the police that  A1 only 

part icipated in the offence, with intent  to screen him self,  A3 and A4 

from  legal punishm ent  and the statem ent  of A2, to that  effect  was 

recorded. On 09.12.2007, the SI  of Police, P.W.10, arrested A1 at  his 

residence and in pursuance of the confession m ade by him ,  

the weapon was seized. On 23.12.2007, after receipt  of death 

int im at ion of the deceased, the sect ion of law was altered to Sect ions 

302, 114 read with 34 I PC. A2 and A4 were arrested on 09.01.2008 at  

their  residence and A3 was arrested on 10.01.2008 at  the house of A4.  

The Magist rate recorded the dying declarat ion of the deceased on 

17.12.2007. The invest igat ing officer got  conducted the post  m ortem  

exam inat ion on the dead body of the deceased.  
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 After concluding the invest igat ion, charge sheet  was filed 

against  A1 for the offence under Sect ion 302 I PC;  A2 for the offence 

under Sect ions 201 and 203 I PC and A1 to A4 for the offence under 

Sect ions 120-B and 302 read with 34 I PC.  

 

The Addit ional Judicial Magist rate of First  Class, Gudivada took 

cognizance of the case and after com plying with the required legal 

form alit ies, com m it ted the case to the Sessions Division by vir tue of 

orders in PRC.No.14 of 2009. The Sessions Judge, in turn, m ade over 

the case to the XI  Addit ional Dist r ict  and Sessions Judge, Krishna, 

Gudivada for t r ial and disposal in accordance with law. The Court  

below, on appearance of the accused, fram ed charges against  them  for  

the sam e offences and after recording the plea of not  guilty by the 

accused, conducted the t r ial of the case, during which the court  

exam ined P.Ws.1 to 14 and m arked Exs.P1 to P25 and M.Os.1 to 4 on 

behalf of the prosecut ion. Ex.D1 was m arked during the cross-

exam inat ion of P.W.2. After concluding the prosecut ion evidence,  

the accused was quest ioned about  the incr im inat ing circum stances 

appearing in the prosecut ion evidence, which they denied and they did 

not  choose to exam ine any witness on their  behalf.  

 

3. The Court  below, after appreciat ing the evidence and 

considering the m aterial on record, passed the im pugned judgm ent , 

convict ing A1 for the offence under Sect ion 302 I PC and acquit t ing  

A2 to A4 of the offences under Sect ion 302 I PC and A2 of the offence 

under Sect ion 203 I PC, against  which the present  appeal is preferred 

on the following grounds:  
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 The Court  below ought  to have seen that  there was no m ot ive 

for the accused to kill the deceased;  the Court  below failed to see that  

P.W.2 gave Ex.P1 report  based on hearsay evidence and the Court  

below failed to see that  P.Ws.2 to 6 did not  support  the case and were 

declared host ile by the prosecut ion;  the Court  below also suspected 

Ex.P17, statem ent  of the deceased, which was recorded by P.W.10;   

the Court  below failed to see that  Ex.P22, dying declarat ion, is tutored 

one and r ight ly observed that  there were exaggerat ions in the dying 

declarat ion, but  wrongly convicted the accused based on such 

exaggerat ions;  the Court  failed to see that  the ident it y of A1 is 

m istaken and that  P.W.1 is not  an eye witness to the occurrence;   

the Court  below failed to see that  the deceased died after 14 days of 

the incident  due to sept icaem ia. Based on the above grounds,  

the im pugned judgm ent  is sought  to be set  aside. 

 

4. Heard learned counsel for the appellant  and the learned Public 

Prosecutor. 

 

5. The counsel for the appellant  contends that  the dying 

declarat ion on which the Court  below relied upon cannot  be 

considered, as the Court  below itself did not  believe it  totally for which 

reason, it  acquit ted A2 to A4. The counsel contends that  the dying 

declarat ion rules out  the presence of P.W.1 and hence, her evidence, 

given, project ing herself as an eye witness, cannot  be held to be 

credible. The counsel further contends that  even if the Court  below 

believes the dying declarat ion, the offence for which the accused can 

be m ade liable would only be under Sect ion 304 I PC, as the incident  is 

an outcom e of a quarrel. The counsel also contends that  there ar ises  
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a doubt  regarding the statem ent  of the deceased as there is no 

evidence to show that  the deceased becam e unconscious and that  he 

regained consciousness only on the date of recording the statem ent  

and hence, she contends that  the im plicat ion of A1 is an after thought  

by the deceased. 

 

6. Learned Public Prosecutor, on the other hand, contends that  

there is no em bargo on believing the dying declarat ion part ly.   

He, further, contends that  the even if P.W.1 is not  considered as an 

eye witness, the dying declarat ion would go to prove the guilt  of the 

accused beyond all reasonable doubt .  He further contends that  there 

was absolutely no quarrel, which preceded the incident  and hence,  

the verdict  of the Court  below cannot  be disturbed. 

 

7. Based on the above argum ents and the m aterial on record,  

we take up the following points for considerat ion:  

1.  Whether the dying declarat ion of a person can be 

part ly relied upon and whether the dying declarat ion 

of the deceased by itself or when read along with the 

evidence of the witnesses would inspire confidence 

and would render  basis for the guilt  of the accused  

 

2.  Whether the judgm ent  of the Court  below is 

sustainable. 

 

3.  To what  result .  

 

POI NT Nos.1  an d  2 :  

 

8. A decision of the Suprem e Court  in PREM KUMAR GULATI  v . 

STATE OF HARYANA 1  declined to subscribe to the view that  if a part  

                                                            

1
 (2014) 1 SCC (CR) 486  
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of the dying declarat ion has not  been proved to be correct  it  m ust  

necessar ily result  in the reject ion of the whole of the dying declarat ion. 

The Suprem e Court , in fact , relied on its earlier decision in GODHU v . 

STATE OF RAJASTHAN  [ (1975)  3 SCC 241]  rendered by a three 

judge bench and ext racted the observat ions m ade therein as under:  

“16. We are also unable to subscribe to the view that  if a part  

of the dying declarat ion has not  been proved to be correct , it  

m ust  necessarily result  in the reject ion of the whole of the 

dying declarat ion. The reject ion of a part  of the dying 

declarat ion would put  the court  on the guard and induce it  to 

apply a rule of caut ion. There may be cases wherein the part  of 

the dying declarat ion which is not  found to be correct  is so 

indissolubly linked with the other part  of the dying declarat ion 

that  it  is not  possible to sever the two parts. I n such an event  

the court  would well be just ified in reject ing the whole of the 

dying declarat ion. There m ay, however, be other cases wherein 

the two parts of a dying declarat ion m ay be severable and the 

correctness of one part  does not  depend upon the correctness 

of the other part . I n the last  m ent ioned cases the court  would 

not  norm ally act  upon a part  of the dying declarat ion, the other 

part  of which has not  been found to be t rue, unless the part  

relied upon is corroborated in material part iculars by the other 

evidence on record. I f such other evidence shows that  part  of 

the dying declarat ion relied upon is correct  and t rustworthy the 

court  can act  upon that  part  of the dying declarat ion despite 

the fact  that  another part  of the dying declarat ion has not  been 

proved to be correct .”  

 

 Hence, the content ion of the counsel for the appellant  that  since 

the Court  below did not  believe part  of the dying declarat ion while 

acquit t ing A2 to A4, the dying declarat ion loses value, loses its 

st rength. 

 

9. Ex.P22 is the dying declarat ion of the deceased. I n the said 

declarat ion, the deceased disclosed the m anner in which the incident  
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occurred and stated that  on 09.12.2007 at  9.40 AM, he was selling 

pigs in the m arket  cent re of Bandar, Gudivada, as Balasani 

Ram anam m a told him  to take pig and sell the pig m eat . He bent  

forward to set  fire with m atch, to burn the pig. Then Sala Panduranga 

Rao, A1, hacked him  with pig m eat  knife, on his back and again he 

hacked on his left  side chest . When he t r ied to escape, by running 

through the gate, A2 and her son- in- law, A3, caught  him  and 

obst ructed him  from  escaping. When he t r ied to jum p the com pound 

wall to escape, he hacked him  on his left  hand arm  and again he 

hacked him  on r ight  hand wrist . He cam e out  and fell down and 

becam e unconscious. Explaining the reason for the said at tack, he 

states that  he did not  have any disputes with Sala Panduranga Rao or 

with anybody. They hacked him  with a view to prevent  him  from  

selling pig m eat  and with a view to stop him  from  doing business.  

They hacked him  as he was doing business and m aintaining his fam ily 

happily. For the quest ion as to who were there at  the t im e of the 

incident , he stated that  there were nobody there, who had 

acquaintance with him , but  he stated that  the persons, who cam e to 

buy pig m eat , were present  but  he does not  know their  nam es.  

I t  is t rue that  the said statem ent  of the deceased does not  spell the 

presence of P.W.1 at  the place of the incident . 

 

10. A reading of the evidence of P.W.1 would offer an answer for 

the lapse of the deceased in not  speaking about  the presence of P.W.1. 

According to her evidence, on the date of the incident , she went  to the 

m arket  along with the deceased at  about  4 AM and they cut  the pig 

and half of the m eat  was given to A2. The deceased went  to the place 
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where the pigs were cut , which is behind their  shop and A1 followed 

the deceased. She went  to a hotel to take t iffin, at  9 AM and while she 

was half way in taking t iffin, she heard the cr ies of the deceased and 

went  to the gate of the m arket ,  near their  shop. A1 to A4 were present  

there with the deceased and A1 hacked the deceased at  left  side of the 

chest  with a knife used for cut t ing pigs and he again beat  the 

deceased on back side with the sam e knife. The deceased t r ied to 

jum p the wall and was clim bing the wall.  Then A1 beat  the deceased 

on his left ,  with the knife and the accused went  away. On that ,   

the deceased cam e out  of the gate and fell down. P.Ws.2 and 3 went  

to the deceased and advised her to br ing their  people. She then left  to 

her house. I n the m eanwhile, P.Ws.2 and 3 shifted the deceased to the 

hospital.  

 

11. Hence, from  the above, it  can be understood that  there was no 

opportunity for the deceased to observe P.W.1. P.W.1, in fact , left  the 

place where the deceased was present , for taking t iffin and it  is only 

later, when P.W.1 heard the cr ies of the deceased, that  she saw the 

deceased and A1 to A4 and she witnessed the hacking m ade by A1. 

The scenario of the incident  becom es vivid, through her evidence.  

By the t im e P.W.1 went  to the spot , the at tack on the deceased 

com m enced and the deceased was m aking at tem pts to escape from  

them  and in that  state of m ind, it  cannot  be expected that  the 

deceased would be able to witness the presence of other witnesses 

and hence, he m ight  not  have observed P.W.1, due to which reason, 

her presence is not  stated by the deceased in his statem ent .  

The evidence also shows that  he fell unconscious. 
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12. Apart  from  the evidence of P.W.1, the evidence of P.W.2 also 

com es as a circum stance, to prove the incident . He is also a person, 

who sells pigs at  the m arket  cent re and he has been doing the said 

business since 15 years. A4 and him self have licences to sell the pork 

in that  shop. A2 sells the pork on behalf of A4. A4 is his distant  

relat ive, being his aunt . He knows the deceased and his wife.  

On the date of the incident , at  about  9.30 AM, he saw the deceased, 

who fell on the road, after com ing from  the m arket . He had been 

selling pork in the shop at  that  t im e, while P.W.3 had been collect ing 

m oney from  the custom ers at  that  shop. The deceased fell on the road 

at  a distance of 50 feet  from  his shop. He saw the deceased while he 

had been running before falling and he im m ediately rushed to that  

place. He not iced one injury on the left  hand and one on the left  side 

of the chest . When he quest ioned the deceased, he inform ed that  A1 

beat  him . He also not iced A1 to A4 at  that  place. He called for 108 

Am bulance and shifted the deceased to Governm ent  Hospital,  

Gudivada along with P.W.3. After half an hour or one hour,  

the deceased was shifted to Vijayawada and P.W.2 went  to his house. 

He was, however, declared host ile since according to the statem ent  

m ade by him  to the police, he saw the A1 causing injur ies to the 

deceased on his back and left  side of chest  and left  hand, with a knife. 

We can understand that  due to the said reason, his evidence that  the 

deceased inform ed that  A1 beat  him , stands to be an om ission in his 

statem ent . For the reasons best  known to him , he did not  want  to 

stand as an eye witness. He is related to A4, m ight  be a factor,   

which m ade him  resile from  the earlier statem ent , which he m ade 

im m ediately, when there was no t im e to think about  his interests.  
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The om it ted part  of the statem ent , given as evidence before the court ,  

shows that  he was inclined to som ehow uphold the t ruth.  

But , however, even if that  part  of his evidence is discarded,  

the presence of A1 to A4 spoken to by P.W.2 is not  a om ission and 

hence, the sam e would support  the evidence of P.W.1 and the 

statem ent  of the deceased. 

 

13. P.W.3 shifted the deceased to hospital along with P.W.2. He also 

saw the deceased running from  inside the m arket  and going to the 

road and falling down and losing consciousness. P.W.3 was also 

declared host ile. P.W.4, another host ile witness, nevertheless spoke 

about  the deceased com ing out  of the m arket  and falling on the road. 

But  he did not  go near the deceased and he left  on his business. 

P.W.5, another host ile witness, also spoke on the sam e lines as that  of 

P.W.4. However, he stated that  he went  to the house of the deceased 

and inform ed his brother, L.W.4. P.W.6, another host ile witness,  saw 

the deceased running and falling on the road. He also saw the 

deceased bleeding all over his body, though he did not  keenly observe 

the injur ies. He did not  observe whether the accused were present  

there or not . P.W.8 is a witness for the confession and recovery of 

M.O.1 from  A1. He stated that  on seeing the police, A1 t r ied to escape, 

but  he was apprehended by the police and he confessed about  the 

offence. He also produced M.O.1, which was seized by the police. I n 

the cross-exam inat ion, it  was elicited that  the knife like M.O.1 is 

available in the m arket . 

  P.W.13 is the Magist rate, who recorded the dying declarat ion of 

the deceased. Her cross-exam inat ion does not  assail the procedure 
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that  was adopted by her in recording the statem ent . I t  was elicited 

that  she asked the kith and kin of the pat ient  to leave the pat ient  and 

she could not  say whether the pat ient  was tutored. She also obtained 

cert ificat ion of the doctor with regard to the fitness of the deceased for 

m aking a statem ent . 

 

14. The doctor, who was exam ined as P.W.12, conducted the post  

m ortem  exam inat ion on the dead body of the deceased. He observed 

external injur ies viz. one injury on the chest , infected incised wound 

over m iddle back, stab injury below the left  nipple, a sutured wound 

on the left  arm . There were corresponding internal injur ies not iced by 

P.W.12. 

 

15. Having concluded that  the statem ent  of the deceased is 

recorded as per the procedure and that  his statem ent  is supported by 

the evidence of P.Ws.1 and 2 and other host ile witnesses, with regard 

to his sustaining injur ies, the content ion of the counsel for the 

appellant  with regard to the delay in recording the statem ent  of the 

deceased can be now m et  with.  

 

16. Ex.D1, which is m arked during the cross-exam inat ion of P.W.2, 

is to the effect  that  the deceased becam e unconscious. Hence, by 

vir tue of m arking Ex.D1, the fact  that  the deceased becam e 

unconscious stands proved. The evidence of P.W.13 shows that  the 

deceased was conscious at  the t im e of recording the dying declarat ion. 

The content ion of the counsel is that  the prosecut ion did not  prove as 

to when exact ly the deceased regained consciousness, so as to rule 

out  the possibilit y of he being tutored to give a statem ent  in the 
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m anner in which it  was given by him . But  we are unable to accept  the 

said reasoning put  forth by the counsel.  The deceased at t r ibuted fatal 

overt  act  only to A1. I f the overt  acts were equally at t r ibuted to all the 

accused, there would have been som e scope to assum e that  A1, m ight  

have been falsely im plicated along with other accused, who, in fact , 

m ade the at tack. With an understanding of a prudent  person, it  can be 

said that  a person on the verge of death, would not  leave the real 

culpr it ,  though he m ay falsely im plicate som e others along with the 

real culpr it .   The Suprem e Court  also in  Am r ik  Sin g h , Sat n am  Sin g h  

An d  An r . v s St at e Of  Raj ast h an  on  1 7  Decem b er , 1 9 9 3 . 

Eq u iv a len t  ci t a t ion s:  1 9 8 4  ( 1 )  Cr im es 2 9 7  SC, 1 9 9 3  ( 4 )  SCALE 

6 7 3 , ( 1 9 9 4 )  1  SCC 5 6 3 , 1 9 9 3  Su p p  3  SCR 9 9 6 , m ade sim ilar  

observat ions that  in the norm al course of hum an conduct , no vict im  

would leave out  the real culpr its and falsely im plicate innocent  

persons.   Moreover, absolutely no m ot ives are m ade out  against  A1, 

for either P.Ws.1 and 2 or the deceased, to im plicate him  falsely.  

The Court  below only extended a benefit  of doubt  to A2 to A4, 

considering the evidence of P.W.10, the invest igat ing officer, that  no 

witness stated to him  about  the part icipat ion of A2 to A4 and that  

would not  am ount  to disbelieving the statem ent  of the deceased.  

The court  did not  hold that  the dying declarat ion is unbelievable and 

unreliable. Hence, we conclude that  the dying declarat ion of the 

deceased and the evidence, would conclusively prove the guilt  of the 

accused. 

The points are accordingly answered.  
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POI NT No .3 :  

 

 I n the result , the cr im inal appeal is dism issed, upholding the 

convict ion and sentence im posed on the appellant / accused in 

SC.No.211 of 2009 dated 21.03.2012 by the XI  Addit ional Dist r ict  and 

Sessions Judge, Krishna, Gudivada. The period of 

detent ion/ im prisonm ent  undergone by the appellant / accused before 

t r ial and after t r ial shall be set  off against  the term  of im prisonm ent . 

The appellant / accused, who is on bail,  is directed to surrender before 

the t r ial Court , which shall com m it  him  to the concerned jail for  

undergoing the rem aining period of im prisonm ent . 

 

As a sequel, the m iscellaneous applicat ions, if any pending,  

shall stand closed. 

___________________ 

C. PRAVAEEN KUMAR, J 

 

 

 

__________ 

T. RAJANI , J 
July 24, 2018 

No t e :  Office to dispatch the copy of the judgm ent   

          to the Trial Court  forthwith.  

                          (B/ o )  DSK 


