
 

 

 

HONOURABLE SRI  JUSTI CE N. BALAYOGI  

 

CI VI L REVI SI ON PETI TI ON No .4 0 1 0  o f   2 0 1 2  

 

ORDER:  

 

 This Civil Revision Pet it ion is filed by the pet it ioner aggrieved  by 

the decree and order dated: 4.6.2012 passed in I .A.No.1225 of 2011 in 

O.S.No.2724 of 2010 on the file of the learned I  Senior Civil Judge, 

City Civil Court  at  Hyderabad. 

 

2. The content ion of the pet it ioner is that  he is the absolute owner 

of the property i.e., suit  schedule property through  notar ized 

agreem ent  of sale dated: 1.4.2005 executed by father of respondent  

No.1/ plaint iff by paying sale  considerat ion of Rs.15,00,000/ - .  Since 

date of agreem ent  of sale, he is in possession of the property.   Legal 

heirs have no r ight  and share over the suit  schedule property.  Five 

legal heirs of Baldev Prasad have signed and witnessed the said 

docum ent  except  respondent  No.1/ plaint iff as he was not  present  at  

the t im e of execut ion.  I t  is also contended that  father of respondent  

No.1/ plaint iff executed rental agreem ent  dated: 4.4.2005 and he paid  

rents to defendant  Nos.2 to 6 who signed and witnessed the said 

docum ent  except  respondent  No.1/ plaint iff as he was not  available at  

the t im e of rental deed.  The pet it ioner filed R.C.No.311 of 2010 

against  respondent  No.1/ plaint iff for evict ion. 

 

 The further content ion of the pet it ioner is that  pet it ioner has 

interest  in the suit  schedule  property and the  respondent  

No.1/ plaint iff is no way concerned with the suit  schedule  property and 

the said respondent  No.1/ plaint iff filed a false suit  for  part it ion having 
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knowledge about  agreem ent  of sale in favour of the pet it ioner by his 

father.  

 The respondent  No.1/ plaint iff filed Suit  in O.S.No.2724 of 2010 in the 

m onth of Decem ber, 2010 as a counter case to the case which was 

filed by the pet it ioner in the m onth of Septem ber, 2010 vide  

R.C.No.311/ 2010 having  received not ice in the said R.C.  I n such 

circum stances,  to avoid m ult iplicity of  lit igat ion,  pet it ioner is  proper 

and necessary party,  by im pleading him  no prejudice would be caused 

to respondent  No.1/ plaint iff.     More  so, it  is further contended that  

the defendants 1 to 5 in the writ ten statem ent  adm it ted agreem ent  of 

execut ion of their  father in the possession of the pet it ioner/ defendant  

No.6.  

 

3. Per cont ra, learned Counsel for the respondent  No.1/ plaint iff 

contended  that  earlier I .A.No.384/ 2011 filed for the sam e relief and 

withdrawn the sam e for the reasons best  known to him .  The present  

pet it ion is only to grab the property.  The   respondent  No.1/ plaint iff  

is  not  a party to the agreem ent  of sale and his brothers and sisters 

who are defendants 1 to 5 colluded with pet it ioner and deprived his 

share. 

 

4. Now, the point  that  arose for determ inat ion is:  

Whether the pet it ioner is proper and necessary party to 

adjudicate the issue and that  the order of the Trial Court  suffer 

from  legal infirm it ies warrant ing interference of this Court? 

  

5. I n this case, not ice before adm ission was ordered to the part ies 

to the correct  address.  When the pet it ioner was not  co-operat ing to 

dispose of the Revision Pet it ion, it  is posted under the  capt ion of “For 



 3 

Dism issal” .  Today, both the Counsels are present  and agreed to 

dispose of the Civil Revision Pet it ion. 

 

6. Heard both the Counsels and perused the m aterial placed on 

record. 

7. The undisputed facts are that  the respondent  No.1/ plaint iff filed 

O.S.No.2724/ 2010 for part it ion and allotm ent  of 1/ 6 th share of the 

plaint iff.   I t  is also not  in dispute that  the respondent  No.1 and 

defendants 1 to 5/ respondents 2 to 6 are brothers and sisters who are 

children and legal heirs of late Baldev Prasad.  I t  is also a fact  that  late 

Baldev Prasad purchased the suit  schedule property bearing No.14-9-

444, Chudi Bazar, Hyderabad, along with one Mr. Suresh  Prasad, who 

is the son of his elder brother Mr. Hari Prasad. 

 

I t   is also alleged in the writ ten statem ent  filed by defendant  

No.1 that  late Baldev Prasad got  the registered release  deed, 

dated: 7.11.2003 from   Mr. Suresh Prasad, registered with Sub-

Regist rar, Doodbowli, Hyderabad.  The said Baldev Prasad died on 

8.5.2008.  I n the writ ten statem ent  filed by defendants 1 to 5 who are 

respondents 2 to 6 adm it ted that  their  father sold the property under 

notar ized agreem ent  of sale dated: 1.4.2005 which was signed by 

respondents 2 to 6.  I t  is also alleged in the writ ten statem ent  as well 

as in counter in I A.No.1225/ 2011 that  since  the respondent  

No.1/ plaint iff was not  present , he is not  a party to the said notar ized 

agreem ent  of sale.  Late Baldev Prasad also executed a rental deed 

dated: 4.4.2005 for a rent  of Rs.5,000/ -  per m onth and paid the rents 

regular ly to the pet it ioner herein.  I t  is further alleged that  the father 

of the respondent  No.1/ plaint iff purchased the said property from  

Suresh Prasad S/ o Hari Prasad, through registered release deed vide 

docum ent  No.1340 of 2003, dated: 7.11.2003. 
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8. The Suprem e Court  of I ndia in the case of C.M.V. 

Kr ish n am ach ar i  v . M.D. Dh an alak sh m i  Am m ai  an d  o t h er s
1   held 

that , it  is a fit  case for im pleading the pet it ioner as a party defendant  

in the Suit .  The applicant  has a real, direct , tangible interest  in the 

subject  m at ter of the suit , and undoubtedly his presence is necessary 

to enable the Court  to effectually and com pletely adjudicate upon the 

points in cont roversy.  I t  is needless to observe that  if there is no 

collusion or fraud the part it ion would be binding upon the third party, 

and his interests would therefore be bound and affected by the final 

decree in the part it ion suit . That  is a suit   filed for part it ion between 

m em bers of a joint  fam ily.  Pet it ioner therein filed an applicat ion  

holding  the agreem ent  to purchase a property from  the defendant  

who had described it  as self acquired property, for being  im pleaded as 

party-defendant ,  on the ground that  the plaint iffs are claim ing the 

said property as joint  fam ily property, that  the pet it ioner apprehends 

collusion between the plaint iffs and the defendant  and that  he sought  

to be im pleaded as a party to prevent  any collusion and also br ing to 

the not ice of the Court  his r ights under the agreem ent  of sale, so that  

in equity the property agreed to be sold, m ay, if possible, be allot ted 

to the share of the defendant . 

 

9. Sim ilar ly, in this case, the pet it ioner alleged to have purchased 

property under notar ized agreem ent  of sale dated: 1.4.2005  executed 

by late Baldev Prasad, father of the respondents herein.  Since the 

date of purchase, it  is alleged that  he has been in possession and 

enjoym ent  of the sam e.  The respondents 2 to 5 and the respondent  

No.1 are none other than the brothers and sisters and sons of Baldev 

Prasad and the respondent  No.1 filed Suit  for part it ion. 

                                                 
1
 AI R 1968 Mad 142 
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I t  is also a fact  that  the pet it ioner has filed R.C.No.311/ 2010 

against    respondent  No.1 seeking  evict ion   and the sam e is pending 

and subsequent  to filing of that  R.C., the respondent  No.1 filed Suit  in 

the m onth of Decem ber, 2010 vide O.S.No.2724/ 2010 and the 

allegat ion is that  the said Suit  is filed as counter blast  to the case 

which was filed  by pet it ioner in the m onth of Septem ber, 2010  vide 

R.C.No.311/ 2010.  There is also a rental agreem ent   with regard to the 

sam e property between the pet it ioner and father of respondent  No.1.  

I t  is also an undisputed fact  that  the respondents 2 to 6 have signed 

and witnessed  notar ized agreem ent  of sale dated: 1.4.2005 to which 

adm it tedly, respondent  No.1/ plaint iff is not  a party as he was absent .  

 

10. During the course of argum ents, it  is also subm it ted that  the 

pet it ioner herein filed a Suit  in O.S.No.109/ 2013  for specific 

perform ance basing on the present  affidavit  /  agreem ent  of sale 

dated: 1.4.2005 which is pending on the file of the learned I I  Addit ional 

Chief Judge, City Civil Court  at  Hyderabad and the said Suit  is at  the 

t r ial stage. 

 

11. I t  is a well set t led law that  the charge under sect ion 55 (6)  (b)  of 

the Transfer of Property Act  for the pre-paid  purchase-m oney com es 

into existence the m om ent  the buyer pays part  of the purchase-m oney 

towards the sale t ransact ion, and that  the sam e is available not  only 

against  the seller but  also against  the purchaser from  the seller 

irrespect ive of the quest ion whether the said purchaser had or had not  

not ice of a charge in view of the fact  that  it  is a statutory charge under 

sect ion 55(6)  (b)  independent  of any quest ion of not ice.  From  any 

point  of view the third  party will be undoubtedly ent it led to a charge 
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for the sum  of Rs.9,000 at  the worst  either against  the property 

agreed to be sold or som e other property. 

Further, I  am  unable to agree with the content ion of respondent  

No.1 that  pet it ioner colluded with brothers and sisters of respondent  

No.1 who are respondents 2 to 6 because they are part ies, they signed 

on the agreem ent  of sale and that  pet it ioner  is also well aware of the 

sam e. 

12. The present  Suit  arose only after the pet it ioner filed 

R.C.No.311/ 2010 for evict ion of the respondent  No.1/ plaint iff.   The 

pet it ioner herein also filed a Suit  for specific perform ance in 

O.S.No.109/ 2013 and the sam e is pending for  t r ial.  The Trial Court , 

without  considering all these facts, sim ply dism issed I .A.No.1225 of 

2011 in O.S.No.2724 of 2010 on the ground that  im m ovable property 

cannot  be t ransferred under an agreem ent  of sale and a  t ransfer of 

property under unregistered agreem ent  of sale is not  valid.  Since it  is 

an error in view of the  law laid down by the  Suprem e Court  of I ndia 

in the case of C.M.V. Kr ish n am ach ar i  v . M.D. Dh an alak sh m i  

Am m ai  an d  o t h er s, relied upon by the pet it ioner.   No prejudice 

would  cause to the respondent  No.1 ult im ately if the Suit  will be 

dism issed and the pet it ioner who is a purchaser under notar ized  

agreem ent  of sale dated: 1.4.2005 can protect  his r ights and workout  

under equity.  Accordingly, it  is ordered to im plead the pet it ioner as 

defendant  No.6/ respondent  No.6 in the Suit  for proper adjudicat ion. 

 

13. Hence, the Civil Revision Pet it ion is allowed by ordering to im plead 

the pet it ioner as defendant  No.6/ respondent  No.6 in the Suit . 

 Pending Miscellaneous Pet it ion/ s, if any, shall stand closed. 

 

__________________ 

JUSTI CE  N. BALAYOGI  
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Dated: 19-11-2018 

gnr 

 

 

 

 

 

 

 

 

 

 

 

 

HONOURABLE SRI  JUSTI CE N. BALAYOGI  
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Dated: 19-11-2018 

 

gnr 

 


