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THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 
   

CIVIL REVISION PETITION No.2890 of 2017  

 

ORDER:  

  

This Civil Revision Petition under Artic le 227 of the Constitution of 

Ind ia  is filed  c ha lleng ing the Order in I.A.No.349 of 2017 in O.S.No.148 of 

2016 passed  by the Add itiona l Junior Civil Judge, Ma lka jg iri, R.R. Distric t, 

whereby the petition filed  under Order VII Rule 11(A) CPC for rejec tion of 

the p la int was d ismissed . 

  

The petitioners/ defendants filed  an app lic a tion under Order VII 

Rule 11(A) CPC, a lleg ing tha t the suit c la im is ba rred  by limita tion as the 

respondent/ p la intiff in the ea rlier suit got knowledge about exec ution of 

the doc ument and  limita tion sta rts from the da te of knowledge to annul 

or c anc el the doc ument under Sec tion 31 of the Spec ific  Relief Ac t.  

When the suit c la im is ba rred  by limita tion under Artic le 58 of the Limita tion 

Ac t, the p la int c an be rejec ted  a t the threshold  and  p rayed  to rejec t the 

p la int by exerc ising power under Order VII Rule 11(A) CPC. 

 

The respondent/ p la intiff filed  Counter denying the a llega tions 

made in the petition while c ontend ing tha t the petitioners got issued  lega l 

Notic e d t. 04.1.2016 to her and  the respondent/ p la intiff got issued  rep ly 

notic e on 07.01.2016 to the petitioners and  as suc h, the suit is not ba rred  

by limita tion and  the petitioners without c ontesting  the suit filed  this 

petition and  tha t the petitioners have fa lsely imp lic a ted  the respondent in 

a  c rimina l c ase though she has not p layed  any fraud  and  though the 

p la intiff requested  the petitioners to rec eive the market va lue of the 

p roperty and  to c anc el the sa le deed , they d id  not c ome forward  for the 

same and  fina lly requested  this Court to d ismiss the petition. 
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Upon hearing both the c ounsel, the tria l Court d ismissed  the 

petition assigning its own reasons.  

 

Aggrieved  by the impugned  Order, the p resent revision is filed  

while reitera ting  the grounds urged  before the tria l Court, more 

pa rtic ula rly about the p revious p roc eed ings etc ., and  requested  to set 

aside the Order passed  by the tria l Court and  rejec t the p la int under 

Order VII Rule 11 (A) CPC. 

 

During hearing , lea rned  c ounsel for the petitioner reitera ted  one of 

the grounds tha t the suit c la im itself is ba rred  by limita tion and  on the 

ground  of limita tion, the p la int has to be rejec ted  by exerc ising  power 

under Clause ‘d ’  of Rule 11 of Order 7 CPC. 

 

Learned  Counsel for the respondent/ p la intiff supported  the Order 

of the tria l Court in a ll respec ts.  

  
The only g round  urged  in the petition before this Court and  the tria l 

Court is tha t the suit c la im is barred  by limita tion as there was reg istered  

c orrespondenc e between the pa rties and  p revious litiga tion.  The ground  

of limita tion is not a  question of law, but it is a  mixed  question of fac t and  

law.  An identic a l question c ame up  before the Division Benc h of the 

Apex Court in Vaish Aggarwal Panc hayat v. Inder Kumar and others1, 

where the Division Benc h of the Apex Court on referenc e to the la rger 

benc h held  tha t limita tion is not a  pure question of law and  it is a  mixed  

question of fac t and  law, without answering the referenc e, returned  the 

referenc e on the ground  tha t no suc h p lea  was ra ised . Therefore, based  

on limita tion, whic h is a  mixed  question of fac t and  law, the p la int c annot 

be rejec ted . 

  

                                                 
1
 2015 SCC 751 



  

 

                                                            3 

In Madanuri Sri Rama Chandra Murthy v. Syed Jala l2,  the Apex 

Court had  an oc c asion to the rejec tion of p la int based  on limita tion and  

c onc luded  tha t when the c la im in the p la int is ba rred  by limita tion and  

when the Court found  tha t it has no jurisd ic tion, the Court is bound  to 

rejec t the p la int, but this p rinc ip le has no app lic a tion to the p resent fac ts 

of the c ase for the reason tha t the Judgment of the Apex Court with more 

strength held  tha t the question of limita tion is a  mixed  question of fac t and  

law.  

 

When the suit was filed  with long delay and  the Apex Court 

c onc luded  tha t the language used  under Order VII Rule 11 CPC is quite 

c lea r and  unambiguous.  The p la int c an be rejec ted  on the ground  of 

limita tion only where the suit appears from the sta tement in the p la int to 

be barred  by law vide Judgment of the Apex Court in Hardesh Ores 

Private Limited v. Hede and Company3., but in the p resent fac ts of the 

c ase, based  on the a llega tions made in the p la int, the suit c la im does 

appear to be ba rred  by limita tion. The averments made in the p la int as a  

whole have to be find  out whether Clause (d ) of Rule 11 of Order VII CPC 

is app lic ab le.  It is not permissib le to c ull out a  sentenc e or a  passage and  

to read  it, out of the c ontext in isola tion.  Although it is the substanc e and  

not merely the form tha t has to be looked  into, the p lead ing has to be 

c onstrued  as it stands without add ition or sub trac tion of words or c hange 

of its apparent g rammatic a l senses. As observed  earlier, in language used  

in Clause (d ) is quite c lea r, but if any authority is required , one may 

usefully refer to the judgments of the Apex Court in Liverpool and London 

S.P and I Assoc iation Limited vs M.V.Sea Suc c ess I and Anr4 and Popat 

and Kotec ha Property v State Bank of India Staff Assoc iation5.    

                                                 
2
 2017 (5) Scale 127 

3
 (2007) 5 SCC 614  

4
 (2004) 9 SCC 512 

5
 (2005) 7 SCC 510  
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In the above judgments of the Apex Court, the p la int was rejec ted  

on the ground  tha t the suit c la im was barred  by limita tion. 

 

The ma in endeavour of the lea rned  c ounsel for the petitioners is to 

demonstra te as to how the suit c la im is ba rred  by limita tion, but the 

sta tement was made in the p la int does not appear tha t the suit c la im is 

ba rred  by limita tion.  

  

In Vaish Aggarwal’s c ase referred  above, a  three judge benc h 

op ined  tha t there was no c onflic t of op inion and  therea fter the matter 

c ame bac k to the Division Benc h for ad jud ic a tion.  The Division Benc h 

reproduc ed  wha t has been sta ted  by the three judge Benc h. It is as 

under:  

“  Before the three judge Benc h, c ounsel for both the 

pa rties sta ted  as follows:  

It is not the c ase of either side tha t as an absolute 

p roposition an app lic a tion under Order 7 and  Rule 11 (d ) 

c an never be based  on the law of limita tion.  Both sides 

sta te tha t the impugned  judgment is based  on the fac ts of 

this pa rtic ula r c ase and  the question whether or not an 

app lic a tion under Order 7 Rule 11 (d ) c ould  be based  on 

law of limita tion was not ra ised  and  has not been dea lt with.  

Both sides further sta te tha t the dec ision in this c ase will 

depend  upon the fac ts of this c ase.  

 

In view of the judgment of the Apex Court referred  sup ra , it is c lea r 

tha t the p la int c ould  not be rejec ted  as ba rred  by limita tion without 

p roper p lead ings, framing of issue on limita tion and  taking  evidenc e, for 

question of limita tion is a  mixed  question of fac t and  law and  on ex fac ie  

read ing of the p la int, it c ould  not be held  tha t the suit was barred  by time.  

If this p rinc ip le is app lied  to the p resent fac ts of the c ase, based  on the 

a llega tions made in the p la int, it is d iffic ult to c onc lude tha t suit is ba rred  

by limita tion to rejec t the p la int by exerc ising  power under Order VII Rule 

11(d ) CPC by this Court.  The Apex Court c onsidered  the judgment of the 
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la rger Benc h and  c onc luded  tha t limita tion is a  mixed  question of fac t 

and  law, on the ground  tha t the suit c la im is ba rred  by limita tion, the 

p la int c annot be rejec ted .  Therefore, by fo llowing the p rinc ip le la id  down 

in Vaish Aggarwal’ s c ase referred  supra , the p la int c annot be rejec ted  on 

the ground  tha t it is barred  by limita tion.   

 

Therefore, the tria l Court rightly dec lined  to exerc ise power under 

Order VII Rule 11 CPC to rejec t the p la int on the ground  of limita tion 

based  on the fac ts and  c irc umstanc es of the c ase and  suc h Order does 

not c a ll any interferenc e of this Court while exerc ising  power under Artic le 

227 of the Constitution of Ind ia  as the Order under impugned  in this 

revision does not c a ll for any lega l infirmity warranting interferenc e of this 

Court and  c onsequently, it is liab le to be d ismissed  . 

  

Ac c ord ing ly, this Civil Revision Petition is d ismissed  c onfirming the 

Order d t.19.04.2017 in I.A.No.349 of 2017 in O.S.No.148 of 2016 on thge file 

of the Add itiona l Junior Civil Judge a t Ma lka jg iri, Ranga  Reddy Distric t, 

while granting  liberty to the petitioners to ra ise suc h question of limita tion 

and  on ra ising  the question of limita tion in the Written Sta tement, the tria l 

Court is d irec ted  to frame appropria te issue and  dec ide the same a t the 

end  of the tria l.  

As a  sequel, misc ellaneous app lic a tions pend ing, if any, sha ll stand  

c losed . 

   

                                              
________________________________________ 

                                                  M. SATYANARAYANA MURTHY, J  
Dat e:   2 0 - 1 1 - 2 0 1 8  

eh a 



  

 

                                                            6 

 

 

 

THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
  

CIVIL REVISION PETITION NO.2890 of 2017  
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