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W.P.NO.31335 OF 2018 

 

O R D E R 

 

 

 This writ petition is filed  for a  writ of mandamus dec la ring  the orders 

of the 3rd  respondent – Sta te Authoriza tion Committee for Organ 

Transp lant, Telangana  Sta te, rep resented  by its Cha irman, in 

Rc .No.19711/ MAK/ 2018 da ted  18.05.2018, in rejec ting  the c ase of the 

petitioner for approva l of kidney transp lanta tion though a ll the ingred ients 

a re sa tisfied  as per law and  the further inac tion of the 2nd respondent – 

Sta te of Telangana , rep resented  by its Princ ipa l Sec reta ry, Hea lth, Med ic a l 

and  Family Welfa re Department – the Appella te Authority, in not passing  

orders on the appea l da ted  20.05.2018, though the 1st petitioner’ s hea lth is 

deteriora ting  day by day, as illega l and  a rb itra ry and  c onsequently, 

d irec ting  the respondents 2 and  3 to immed ia tely grant approva l for the 

kidney transp lanta tion from petitioner No.2 to petitioner No.1, forthwith. 

 

 2.  The c ase of the petitioner No.1 is tha t he is working  in transport 

department and  is the sole b readwinner and  is a  d iabetic  pa tient for the 

past twenty five years and  due to rena l fa ilure, has been undergoing 

d ia lysis thric e a  week a t Centry Hosp ita l, 8-2-2703, Road  No.12, Banja ra  

Hills, Hyderabad , for the last ten months from August, 2017.  The doc tors, 

who have been trea ting  him regula rly, for the three years, have strong ly 

rec ommended  surg ic a l extrac tion and  transp lanta tion of a  new kidney in 
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its p lac e.  Due to prolonged  d ia lysis from August, 2017, the petitioner is 

experienc ing the side effec t, whic h he deta iled  in the a ffidavit filed  in 

support of the writ petition.  

 

 3.  The further c ase of the petitioner No.1, is tha t his wife is suffering  

my psyc hosis and  tha t his b rother and  his aged  fa ther a re d iabetic  

pa tients and  henc e, not in a  position to dona te their kidney.  The 2nd  

petitioner is his c ousin.  It is sta ted  tha t the fa ther of the 2nd  petitioner Mr. 

Narayana  Swamy and  fa ther of the petitioner No.1, a re b rothers rela ted  

by b lood  and  thus the 2nd  petitioner is his c ousin. In the materia l papers 

filed  a long with the writ petition, petitioner No.1 has filed  c opy of the 

genea logy of the family tree issued  by Tahsilda r, Kad iri manda l, to show 

tha t she is his b lood  rela tive.  It is sta ted  tha t due to strong outstand ing 

assoc ia tion with the 1st petitioner and  his family, for the past over 20 years, 

and  seeing  his suffering  in undergoing  d ia lysis, the 2nd  petitioner, on 

ac c ount of love and  a ffec tion and  without there being any monitory 

c onsidera tion or any p ressure,  has c ome forward  to dona te her kidney. 

 

 4.  It is sta ted  tha t Dr.Kama l Kiran Nephrolog ist, Dr. Ravi Kiran, 

Nephrolog ists and  Dr. K.V.R. Prasad , Urolog ist a t Century Hosp ita l, 

Hyderabad , interviewed  the petitioners 1 and  2 on 26.04.2018 and  the 

same was videoed , whic h is of a  dura tion of 25 minutes, and  sent to the 

3rd  respondent.  In the sa id  video, the doc tors have exp la ined  the na ture 

of surgeries, whic h the 1st and  2nd  petitioners have to undergo and  the 
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prec autions they have to take.  The sa id  doc tors a lso interviewed  the wife 

of the petitioner No.1 and  the sons of petitioner No.2 and  submitted  the 

same to the 3rd  respondent - Committee. 

 

 5.  In the interview before the doc tors, the petitioner No.1 has 

c a tegoric a lly sta ted  tha t the 2nd  petitioner has volunta rily c ome forward  

out of sheer love and  a ffec tion and  seeing  his misery and  deteriora ting  

hea lth c ond ition and  tha t he has not p ressurized  her, nor p romised  or pa id  

any moneta ry c onsidera tion to anybody.  Simila rly the 2nd  petitioner has 

a lso sta ted  about the long assoc ia tion with the family of the 1st petitioner 

and  her love and  a ffec tion for dona ting  the kidney to the 1st petitioner.  

The video p repared  by the hosp ita l a long with the a ffidavits of petitioners 

1 and  2 and  the med ic a l rec ord , were sent to the c ommittee for 

approva l. 

 

 6.  The 3rd  respondent – authoriza tion c ommittee, vide p roc eed ings 

da ted  18.05.2018 rejec ted  to grant approva l.  Aggrieved  by the same, 

petitioners p referred  appea l to the 2nd  respondent.  As no orders a re 

being passed  and  the hea lth c ond ition of the petitioner No.1 is 

deteriora ting , p resent writ petition is filed  for a  d irec tion to respondents 2 

and  3 to grant approva l for transp lanta tion of kidney. 

 

 7.  Learned  c ounsel for the petitioners reitera ting  the above 

averments made in the a ffidavit filed  in support of the writ petition submits 
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tha t the 2nd  petitioner, who is the c ousin of the petitioner No.1, by seeing  

the p light of petitioner No.1, has volunta rily c ome forward  to dona te her 

kidney, without any c oerc ion or for any moneta ry c onsidera tion and  while 

passing the order da ted  18.05.2018, the 3rd  respondent, whic h is the 

authoriza tion c ommittee under Sec tion 2 ( c  ) of the Transp lanta tion of 

Human Organs and  Tissues Ac t, 1994  (for short ‘ the Ac t’ ),  has not 

c onsidered  the materia l evidenc e p roduc ed  by the petitioners, and  tha t 

though there is no c ommerc ia l transac tion,  on mere susp ic ion, rejec ted  

to grant approva l.   He further submits tha t though the petitioners have 

filed  appea l on 20.05.2018, the 2nd  respondent - appella te authority,  is not 

d isposing of the appea l and  tha t the hea lth of the petitioner No.1 is 

deteriora ting  day by day and  the hosp ita l a lso addressed  letter to the 2nd  

respondent da ted  13.08.2018 informing the hea lth c ond ition of the 

petitioner and  sought for approva l of kidney transp lanta tion, without any 

further delay.  But no orders have been passed .  Therefore, the lea rned  

c ounsel seeks for a  d irec tion to respondents 2 and  3 to grant approva l 

forthwith. 

 

 8.  On the other hand , lea rned  Government Pleader for Med ic a l 

and  Hea lth,  while not d isputing  the kidney and  other a ilments p leaded  by 

the petitioner No.1, p roduc ed  paragraph-wise remarks, wherein it is sta ted  

tha t during  the interview of the 2nd  petitioner before the 3rd  respondent – 

authoriza tion c ommittee, it revea led  tha t she belongs to low soc io 
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ec onomic  sta tus as per her sta tement.  Learned  Government Pleader 

submits tha t in view of the sa id  c irc umstanc e, the 3rd  respondent – 

c ommittee, was not c onvinc ed  and  ac c ord ing ly rejec ted  to grant 

approva l.  He submits tha t as the petitioners filed  appea l, the sa id  

authority will c onsider the materia l on rec ord  and  pass appropria te orders. 

 

 9.  The fac ts noted  above, needs no reitera ting , suffic e it note tha t 

the petitioner No.1 is suffering  from d iabetic s and  due to rena l fa ilure, has 

been on d ia lysis thric e a  week a t Century Hosp ita l from August, 2017 and  

the doc tors have advised  for surg ic a l extrac tion and  transp lanta tion of a  

new kidney in its p lac e and  in the writ a ffidavit, he has sta ted  the side 

effec ts.  The 2nd  respondent, who is the c ousin of the petitioner No.1, has 

volunta rily c ome forward  out of love and  a ffec tion, without there being 

any moneta ry c onsidera tion to dona te her kidney.  The 3rd  respondent 

rejec ted  the approva l.   The relevant portion of the order of rejec tion of 

approva l da ted  18.05.2018, passed  by the 3rd  respondent reads as under: 

 
 “ The Committee is “ Not c onvinc ed”  rega rd ing a ltruistic  na ture of dona tion.  

Henc e, permission is “ Not Granted ”  for kidney transp lanta tion in respec t of 

Mr.C.Seshadri (Rec ip ient).”  

 

 

From a  read ing of the above portion of the order, it goes to show tha t no 

reasons have been rec orded .  In the paragraph-wise remarks, the 

respondents sought to exp la in the reasons, by sta ting  tha t as the 2nd  

petitioner belong to low soc io ec onomic  sta tus as per the sta tement 
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given by her before the authoriza tion c ommittee, the c ommittee is not 

c onvinc ed  and  henc e the approva l was not granted . 

 

 10.  It is well settled  tha t the impugned  order itself sha ll c onta in 

reasons and  the same c annot be supp lemented  by way of a ffidavits or by 

other materia l. 

 

 11.  This c ourt c onsidering simila r fac ts and  c irc umstanc es, in 

W.P.No.20452 of 2018 da ted  22.06.2018,  while noting  the ob jec ts and  the 

reasons of the Ac t and  the relevant p rovisions, held  tha t the ob jec t of the 

leg isla tion is not to p rohib it, but to regula te the remova l and  

transp lanta tion of human organs and  to p revent c ommerc ia l dea ling  in 

a llowing transp lanta tion of organs.  This c ourt, further c onsidering  va rious 

judgments, held  tha t the approac h of the c ommittee, sha ll be p ragmatic  

and  its d isc retion has to be used  jud ic iously, and  tha t mere susp ic ions or 

ec onomic  d isparity, c annot be a  ground  for rejec tion of approva l.  The 

relevant portion of the order is as under: 

 “ Before c onsidering  the c ontentions of the lea rned  c ounsel, first it is 

nec essary to note the ob jec t of the Ac t; and  the relevant p rovisions under 

Sec tion 9(3) of the Ac t and  Rule 7(3) of the Rules, sinc e the donor is not the 

rela tive of the rec ip ient. 

 

Paragraph No.3 of the Sta tement of Ob jec ts and  Reasons of the Ac t, 

reads thus: 

 

 “ Aga inst this bac kground , it is c onsidered  nec essary to enac t a  

c omprehensive law for regula ting the remova l and  transp lanta tion of human 

organs and for p reventing c ommerc ia l dea lings in organs by p rovid ing 

punishment for suc h dea lings.”  

  

 9. Restric tions on removal and transplantation of human organs or tissues or 

both: 

 

 (3) If any donor authorizes the remova l of any of his human organ or tissues or 

both before his dea th under sub-sec tion (1) of Sec tion 3 for transp lanta tion into 

the body of suc h rec ip ient, not being a  near rela tive, as is spec ified  by the 
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donor by reason of a ffec tion or a ttac hment towards the rec ip ient or for any 

other spec ia l reasons, suc h human organ or tissue or both sha ll not be removed  

and  transp lanted  without the p rior approva l of the Authorisa tion Committee. 

 

 Rule (7) Authorisation Committee: 

 

 (3)  When the p roposed  donor and  the rec ip ient a re not near rela tives, the 

Authorisa tion Committee sha ll, --   

 

(i) eva lua te tha t there is no c ommerc ia l transac tion between the 

rec ip ient and  the donor and  tha t no payment has been made to the donor or 

p romised  to be made to the donor or any other person; 

(ii) prepare an exp lanation of the link between them and  the 

c irc umstanc es whic h led  to the offer being made; 

(iii) examine the reasons why the donor wishes to donate; 

(iv) examine the doc umenta ry evidenc e of the link, e.g . p roof tha t they 

have lived  together, etc .; 

(v) examine old  photographs showing the donor and  the rec ip ient 

together; 

(vi) eva lua te tha t there is no midd leman or tout involved ; 

(vii) eva lua te tha t financ ia l sta tus of the donor and  the rec ip ient by 

asking them to g ive appropria te evidenc e of their voc a tion and  inc ome for the 

p revious three financ ia l years and  any gross d isparity between the sta tus of the 

two must be eva lua ted  in the bac kdrop  of the ob jec tive of p reventing 

c ommerc ia l dea ling ; 

(viii) ensure tha t the donor is not a  d rug add ic t; 

(ix) ensure tha t the near rela tive or if near rela tive is not ava ilab le, any 

adult person rela ted  to donor by b lood  or marriage of the p roposed  unrela ted  

donor is interviewed  regard ing awareness about his or her intention to dona te 

an organ or tissue, the authentic ity of the link between the donor and  the 

rec ip ient, and  the reasons for donation, and  any strong views or d isagreement 

or ob jec tion of suc h kin sha ll a lso be rec orded  and  taken note of. 

 

 

From a  read ing of sta tement of ob jec ts and  reasons of the enac tment 

and  the p rovisions, it is c lea r tha t the ob jec t of the leg isla tion is not to p rohib it, 

but to regula te the remova l and  transp lanta tion of human organs and  to 

p revent c ommerc ia l dea lings in a llowing transp lanta tion of organs.   Sec tion 9 

of the Ac t, p rovides c erta in restric tions and  under sub  sec tion 3 of the sa id  

p rovision, where the donor is not a  near rela tive of the rec ip ient, suc h human 

organ or tissue or both, sha ll not be removed  and  transp lanted  without the p rior 

approva l of the Authoriza tion Committee, and  Rule 7(3) of the Rules manda tes 

the Authoriza tion Committee to sa tisfy with regard  to c ond itions enumera ted  

therein before granting  approva l for remova l of the human organ or tissue. 

 

Sub  rule (3) of Rule 7 c ontempla tes tha t the Authoriza tion Committee before 

approving the transp lanta tion, sha ll eva lua te tha t there is no c ommerc ia l 

transac tion between the rec ip ient and  the donor and  tha t no payment is either 

made or p romised  to be made; p repare an exp lanation of the link between 

them and  the c irc umstanc es lead ing to suc h dona tion of human organ; 

reasons for suc h dona tion of organ; examine the doc umenta ry evidenc e of 

their link with p roof viz., photographs; to eva lua te tha t there is no midd leman or 

tout involved ; eva lua te the financ ia l sta tus of the donor to ensure tha t there is 

no c ommerc ia l transac tion and ; to interview near rela tive, or if no near rela tive 

is ava ilab le to interview one adult person rela ted  to the donor by b lood  or 

marriage of the p roposed  unrela ted  donor. 

 

. . . . 

 

The quintessenc e of the above judgments is tha t the Authoriza tion 

Committee has to inquire whether there has been a  c ommerc ia l transac tion 

between the donor and  the rec ip ient.  If the result of the inquiry is in the 

negative, then eva lua ting the evidenc e on rec ord , it has to grant approva l for 

transp lanta tion.  The approac h of the Committee sha ll be p ragmatic  and  its 

d isc retion has to be used  jud ic iously, and  tha t mere susp ic ion or ec onomic  

d isparity c annot be a  ground  for rejec tion of approva l. 
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 12.  In the p resent c ase, the 3rd  respondent, whic h is the p rimary 

authority, has not c onsidered  the a ffidavits of the petitioners 1 and  2, their 

sta tements before the doc tor, whic h was videoed , and  the materia l 

evidenc e relied  on by the petitioners, was a lso not referred  to and  the 

impugned order of rejec tion was passed  in a  c ryp tic  manner, whic h 

amounts to flagrant vio la tion of p rinc ip les of na tura l justic e. 

 

 13.  The 3rd  respondent passed  the order of rejec tion on 18.05.2018 

and  the petitioners have filed  appea l on 20.05.2018 and  the same is not 

d isposed  of even a fter lapse of about four months. 

 

 14.  The submission of the lea rned  c ounsel for the petitioner is tha t 

the c ond ition of the petitioner No.1 is deteriora ting  day by day and  any 

delay in granting  approva l would  further a ffec t his c ond ition.  In this 

regard , he p roduc ed  letter da ted  13.08.2018 addressed  by the hosp ita l to 

the 2nd  respondent – appella te authority.  The sa id  letter reads as under: 

 “ This is to c ertify tha t Mr. Seshadri C. is suffering from rena l fa ilure and 

situa tion a rised  suc h tha t he needs to undergo immed ia tely rena l transp lant.  

Side effec ts suc h as infec tions due to p rolonged d ia lysis sta rted  deteriora ting his 

hea lth from bad  to worse. 

 

 So, I humb ly request to approve for kidney transp lanta tion without further 

delay c onsidering his hea lth before going out of c ontrol.”  

 

 

 15.  Writ petition was filed  on 30.08.2018.  On 05.09.2018, ma tter was 

ad journed  a t the request of lea rned  Government Pleader for Med ic a l and  

Hea lth, for instruc tions.  On 10.09.2018, this c ourt passed  the following 

interim order: 
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 “ Learned  c ounsel for the petitioners submit tha t though the petitioners filed  

appea l on 20.05.2018 aga inst the p roc eed ings passed  by the 3rd  respondent on 

18.05.2018 and  though persona l hearing  of the petitioners was done on 

30.07.2017, no orders a re passed  in the appea l till da te; and  tha t meanwhile 1st 

petitioner’ s hea lth is deteriora ting day by day. 

 

 It is not known when the petitioners a re expressing  urgenc y in the matter, 

why the 2nd  respondent has not passed  any orders a fter hearing the petitioners 

persona lly. 

 

 In view of the same, the 2nd  respondent is d irec ted  to take ac tion on the 

appea l filed  by the petitioners da ted  20.05.2018, a fter c onsidering va rious 

c ontentions ra ised  by the petitioners, in ac c ordanc e with law, keep ing in view 

the ob jec t and  the sp irit of the Transp lanta tion of Human Organs and Tissues 

Ac t, 1994, within a  period  of three days from today. 

 

 Learned  Government Pleader for Med ic a l and  Hea lth is to inform the 2nd 

respondent about the same. 

 

 Post a fter one week in the motion list.”  

 

 

 16.  Ma teria l on rec ord  show tha t c opy of the above sa id  interim 

order was furnished  to the respondents and  to the Government Pleader 

for Med ic a l and  Hea lth and  Family Welfa re (TS), on the same day. 

 

 17.  Today, lea rned  Government Pleader for Med ic a l and  Hea lth 

c ould  not inform the ac tion taken by 2nd  respondent in pursuanc e of the 

above interim d irec tions of this c ourt and  he aga in seeks time for 

instruc tions. 

 

 18.  At the c ost of repetition it is to be seen tha t the c la im of the 

petitioners is tha t petitioner No.2, who is the c ousin of petitioner No.1, out 

of sheer love and  a ffec tion and  without there being any p ressure or 

moneta ry or c ommerc ia l transac tion, is intend ing to dona te the kidney 

and  as per the med ic a l rec ord , the c ond ition of the petitioner No.1 is 

c ritic a l and  as a lready noted  above, ec onomic  d isparity, c annot be 

ground  for rejec tion of approva l.  Moreover, as a lready noted  above, the 
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3rd  respondent, whic h is the p rimary authority, without rec ord ing any 

reasons and  c onsidering  the materia l evidenc e p roduc ed  by the 

petitioners,  merely noted  tha t it is ‘ not c onvic ted ’  and  rejec ted  the 

approva l, whic h is in vio la tion of p rinc ip les of na tura l justic e.   Further, 

though the appea l before the 2nd  respondent was filed  on 20.05.2018 and  

the hosp ita l a lso addressed  letter da ted  13.08.2018, informing the hea lth 

c ond ition of the petitioner No.1, no ac tion has been taken.  After filing  of 

the writ petition on 30.08.2018, this c ourt g ranted  time on 5.09.2018 for 

instruc tions and  as no instruc tions were reported , by interim order da ted  

10.09.2018, spec ific a lly d irec ted  the 2nd  respondent to take ac tion on the 

appea l filed  by the petitioners within three days, but till da te this c ourt is 

not reported  about the ac tion taken by the 2nd  respondent and  the 

lea rned  c ounsel for the petitioners submit tha t no orders have been 

passed  in the appea l.  These c irc umstanc es, suggest the rec a lc itrant and  

c a llous a ttitude on the pa rt of the 2nd  respondent in c onsidering  the 

appea l filed  before him and  in c omp lying  with the d irec tions of this c ourt.   

 

 19.  In view of these fac ts and  c irc umstanc es, and  in order to 

p revent misc a rriage of justic e, this c ourt, in exerc ise of jurisd ic tion under 

Artic le 226 of the Constitution of Ind ia , is inc lined  to d irec t the 3rd  

respondent to grant approva l forthwith. 
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 20.  In simila r fac ts and  c irc umstanc es a  lea rned  sing le Judge of 

High Court of Delhi in PRAVEEN BEGUM  vs.  APPELLATE AUTHORITY1 relying  

on the judgment of the Apex Court in COMPTROLLER AND AUDITOR 

GENERAL OF INDIA GIAN PRAKASH, NEW DELHI & ANR.  v.  K.S. 

JAGANNATHAN AND ANR.2,  held  tha t in order to p revent injustic e resulting  

to the c onc erned  parties, the c ourt may itself pass an order or g iven 

d irec tions whic h the Government or a  pub lic  authority should  have 

passed  or exerc ised  its d isc retion a t a  p roper level.  The relevant portion is 

thus: 

 
 “ 83.  In the light of the a foresa id  fac ts, c irc umstanc es, d isc ussion and the 

law, in my view, the impugned  dec ision of the Authoriza tion Committee as well 

as the appella te authority a re wholly unsusta inab le and , ac c ord ing ly, they a re 

quashed .  The question is, a t this stage, what should  be the approac h of the 

Court – whether the matter should  be remanded  bac k to the Authorisa tion 

Committee or the appella te authority for c onsidera tion, or whether the c ourt 

would  be justified  in d irec ting the Authoriza tion Committee to grant its approva l 

without any further examina tion of the matter by it. 

 

 84.  The Supreme Court in Comptroller and  Aud itor Genera l of Ind ia  Gian 

Prakash, New Delhi (supra ) held  in para  20 tha t in an appropria te c ase, in order 

to p revent injustic e resulting  to the c onc erned  parties, the Court may itself pass 

an order or g iven d irec tions whic h the Government or a  pub lic  authority should  

have passed  or exerc ised  its d isc retion a t a  p roper level. 

 

 85.  In the p resent c ase, the petitioner No.1 has been in need  of a  kidney 

rep lac ement sinc e June, 2011.  The joint app lic a tion for seeking the approva l of 

the Authorisa tion Committee was submitted  by the petitioners in August, 2011.  

Over this period  of time, the c ond ition of the petitioner No.1 has only 

deteriora ted  and  she requires d ia lysis thric e a  week.  Even from the interviews of 

petitioner No.1 c onduc ted  on d ifferent da tes, her deteriora ting c ond ition of her 

hea lth is evident. 

 

86. Considering  these fac ts and  c irc umstanc es, and  the urgenc y of  the 

matter, I am inc lined  to require the Authoriza tion Committee to forthwith grant 

its approva l to the c ase of the petitioners for donation of one kidney by 

petitioner No.2 to petitioner No.1 in terms of their app lic a tion.  The forma l 

approva l should  be granted  within two days, fa iling  whic h it sha ll be deemed 

tha t the sa id  forma l approva l stands granted .”  
 

 

 21.  For the foregoing reasons, order da ted  18.05.2018, passed  by 

the 3rd  respondent is set aside and  the sa id  respondent is d irec ted  to 

                                                 
1
 189(2012) DLT 427 

2
 (1986)2 SCC 679 
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forthwith grant approva l for the kidney transp lanta tion from petitioner 

No.2 to petitioner No.1. 

 

 22.  Writ petition is ac c ord ing ly a llowed .   

 

 23.  Interloc utory app lic a tions pend ing, if any, sha ll stand  c losed .  

No c osts. 

                                                             ----------------------------------------- 

                                                                  A.RAJASHEKER REDDY,J 

DATE:17—09—2018  

 

 

Note: 

C.C. by tomorrow. 

          B/ O 

          AVS 


