
HON’BLE SRI JUSTICE SANJAY KUMAR 

AND 

HON’BLE SRI JUSTICE P. KESHAVA RAO 

 

WRIT PETITION No.11061 of 2017 

 

ORDER: (Per the Hon’b le Sri Justic e P. Keshava  Rao) 

 

 Heard  the lea rned  c ounsel for the petitioners, lea rned  

Stand ing c ounsel for the 1st respondent and  the lea rned  c ounsel for 

respondent Nos.2 to 8. 

 The p rayer in the writ petition is as under: 

 “ For the reasons sta ted  in the ac c ompanying a ffidavit, it is 

hereby p rayed  tha t this Hon’b le Court may be to issue a  writ, order 

or d irec tion, more partic ula rly one in the na ture of writ of 

mandamus, to dec la re the p roc eed ings of the respondent da ted  

23.02.2017 vide Ref.SARFAESI/ 2017, Sa le Notic e Sa i Bharghavi, JVS 

in c onduc ting  the e-auc tion of the petitioners agric ulture lands 

situa ted  in R.S.Nos.597 admeasuring  Ac .6.34 c ents situa ted  a t 

Bhimavaram, West Godavari Distric t and  agric ulture land  in 

R.S.Nos.236/ 3 and  251 admeasuring  Ac .3.98 situa ted  a t 

Ma llava ram Village, West Godavari Distric t, respec tively as illega l, 

a rb itra ry and  c ontra ry to Sec tion 31(1) of the SARFAESI Ac t, 2002 

and  c onsequently set aside the same and  pass suc h other order or 

orders as this Hon’b le Court may deem fit and  p roper in the 

c irc umstanc es of the c ase.”  

 

 The fac ts of the c ase a re tha t the petitioners have ava iled  

c red it fac ility/ loan for a  sum of Rs.9 Crores from Canara  Bank (for 

short, “ the Bank” ), Governorpeta  Branc h, Vijayawada , Krishna  

Distric t, between the years 2006-08 by way of equa l release of the 

loan fac ility for the purpose of c onstruc ting  the Ric e Bran Oil Extrac t 

Solvent Unit in the West Godavari Distric t.  For the purpose of 

releasing of the sa id  loan, the sec urity interest was c rea ted  in 

respec t of five items (as mentioned  in pa ra  3 of the a ffidavit), whic h 

inc lude the two d isputed  properties in the p resent writ petition.  

After d isbursement of the sa id  loan, the petitioners have pa id  a  sum 

of Rs.4.60 c rores towards interest and  p rinc ip le.  Pursuant to non-

payment of the loan amount and  a fter invoking the p rovisions of 
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Sec tions 13(2) and  13(4) of the Sec uritiza tion and  Rec onstruc tion of 

Financ ia l Assets and  Enforc ement of Sec urity Interest Ac t, 2002 (for 

short, “ the SARFAESI Ac t, 2002” ), the Bank sold  out item No.1 i.e., the 

p lant and  mac hinery in the auc tion and  rec overed  a  sum of Rs.3 

c rores.  Simultaneously, the Bank a lso sold  item Nos.2 and  3 i.e., the 

residentia l p lots to a  tune of Rs.14 lakhs apart from a  four wheeler of 

the 2nd  petitioner and  c red ited  Rs.5 lakhs to the loan ac c ount.  

Therea fter, the Bank issued  a  notic e under Sec tion 13(4) of the 

SARFAESI Ac t, 2002, read  with Rule 8(6) of the Sec urity Interest 

(Enforc ement) Rules, 2002 (for short, “ the Rules, 2002” ), da ted  

23.02.2007, for sa le of item Nos. 4 and  5, whic h a re the sub jec t 

p roperties in the p resent writ petition, through e-auc tion to be held  

on 16.03.2017.  The sa id  items a re as under: 

“ 4.  EMT of agric ulture landed  p roperty in RS.No.597 

admeasuring Ac .6.34 c ents situa ted  a t Bhimavaram, West 

Godavari Distric t. 

 

5. EMT of agric ulture landed  p roperty in RS.No.236/ 3 and  251 

admeasuring Ac .3.98 c ents situa ted  a t Ma llavaram Village and 

Gram panc hayat, West Godavari Distric t.”  

 

 The petitioners have c a tegoric a lly sta ted  tha t the p roc edure 

adop ted  for sa le of the above sa id  two items is c ontra ry to the 

p rovisions of Sec tion 31 (i) of the SARFAESI Ac t, 2002, sinc e any 

sec urity interest c rea ted  in agric ultura l land , the p rovisions of the 

SARFAESI Ac t, 2002, a re not app lic ab le and  as well as c ontra ry to 

the definition of “ Sec urity Interest”  under Sec tion 2(ZF) of the 

SARFAESI Ac t, 2002.  However, the Bank in vio la tion of the p rovisions 

of the SARFAESI Ac t, 2002, and  without any authority of law issued  

the impugned  e-auc tion notic e p roposing to sell item Nos.4 and  5 

and  as suc h the same is not susta inab le in the eye of law.  To 
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substantia te tha t item Nos.4 and  5 a re agric ultura l lands, it is sta ted  

in the a ffidavit tha t 10(1) Adanga ls issued  by the c onc erned  

authority for Fasili 1426 revea l tha t the sub jec t lands a re ziraya ti i.e., 

agric ultura l lands and  stand ing  c rop  of paddy is in existenc e.  The 

Revenue Divisiona l Offic er a lso issued  pa ttadar pass books and  title 

deeds in respec t of the sub jec t lands to the effec t tha t they a re the 

agric ultura l lands.  Apart from tha t the Village Revenue Offic er of 

the c onc erned  village had  a lso c ollec ted  the agric ultura l c ist 

(revenue tax) for the sa id  lands.  In these c irc umstanc es, the 

impugned p roc eed ings a re c ha llenged . 

 Per c ontra , the 1st respondent filed  a  c ounter a ffidavit 

denying the averments made in the a ffidavit filed  in support of the 

writ petition and  c ontended  inter a lia  tha t the writ petition as filed  is 

not ma inta inab le sinc e the petitioners have not exhausted  the 

a lterna tive remedy ava ilab le to them under Sec tion 17 of the 

SARFAESI Ac t, 2002.  The petitioners in a ll have ava iled  the loan 

fac ility to the tune of Rs.834.09 lakhs in the form of c ash c red it and  

term loan on 26.06.2006, 11.06.2007, 27.02.2008 and  22.08.2009 

respec tively.  The loan was not repa id  in terms of the loan 

agreement and  as suc h the ac c ount was c lassified  as non-

performing asset on 31.03.2010.  Therea fter, a  notic e under Sec tion 

13(2) of the SARFAESI Ac t, 2002, was issued  on 22.06.2010 

demand ing payment of Rs.820.42 lakhs with further interest from 

01.04.2010.  However, the petitioners have not responded  to the 

sa id  demand  notic e.  Therefore, the question of c omp lianc e of 

Sec tion 13(3)(A) of the SARFAESI Ac t, 2002, may not a rise.  As the 

petitioners have not pa id  any amount within the period  of 60 days 
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in c omp lianc e with the notic e issued  under Sec tion 13(2) of the 

SARFAESI Ac t, 2002, the p rovisiona l notic e was issued  under Sec tion 

13(4) on 24.02.2011 in respec t of the above referred  two p roperties 

and  the possession was a lso taken on the sa id  da te and  possession 

notic e was a lso pub lished  in Eng lish as well as vernac ula r 

newspapers on the same day.  Therea fter, a  sa le notic e was issued  

on 04.05.2011 in c omp lianc e with Rules 8(6) and  9(1) of the Rules, 

2002, and  the same was served  on the petitioners and  the 

guarantors on 16.05.2011.  The sa id  notic e was a lso pub lished  in 

Eng lish and  vernac ula r newspapers on 07.05.2011.  However, the 

sa le c ould  not be materia lized  for want of b idders.  It is a lso sta ted  

in the c ounter a ffidavit tha t the Bank has a lso filed  an app lic a tion 

under Sec tion 19 of the Rec overy of Deb ts Due to Banks and  

Financ ia l Institutions Ac t, 1993, before the Deb ts Rec overy Tribuna l, 

Visakhapa tnam, for issuanc e of a  rec overy c ertific a te for a  sum of 

Rs.1,19,64,183=34 ps with interest as per the c ontrac tua l ra te as on 

24.06.2012 till the da te of rea liza tion.  The sa id  O.A. was posted  for 

ex parte  evidenc e.  In the meanwhile, the petitioners addressed  a  

letter on 24.06.2013 to the Bank g iving  an offer of One Time 

Settlement (for short, “ OTS” ) for a  tota l sum of Rs.509.00 lakhs as full 

and  fina l settlement.  Aga in the petitioners addressed  letters da ted  

26.06.2013, 17.07.2013 and  22.07.2013 inc reasing the OTS amount.  

Fina lly, the Bank ac c ep ted  the offer of Rs.607.00 lakhs towards full 

and  fina l settlement sub jec t to the c ond ition tha t the sa id  entire 

amount has to be pa id  within three months and  the same was 

c ommunic a ted  vide letter da ted  30.08.2013.  Another letter da ted  

03.09.2013 was a lso addressed  to the petitioners c ommunic a ting  
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sanc tion of OTS to them.  However, on 27.09.2013, aga in the 

petitioners have addressed  another letter asking  the Bank to reduc e 

the OTS offer to Rs.40.00 lakhs.  However, the Bank vide letter da ted  

10.10.2013 informed  the petitioners tha t their request to reduc e the 

amount under OTS is rejec ted .  Therea fter, the petitioners addressed  

another letter da ted  01.12.2013 offering  to pay Rs.607.00 lakhs by 

20.12.2013, but as requested  and  agreed , have not pa id  the sa id  

amount within the stipula ted  period .  Further, on the request of the 

petitioners, further time was granted  till 06.03.2014 for payment of 

the amount under OTS sc heme.  Even then, no amount was pa id .  

Therea fter, the OTS sc heme was withd rawn.  About one month 

therea fter, on 13.04.2016 the petitioners addressed  one more letter 

g iving  a  fresh OTS p roposa l and  offered  Rs.375.00 lakhs towards full 

and  fina l settlement whic h offer was rejec ted  by the Bank.  The 

petitioners vide letter da ted  15.04.2016 inc reased  the amount to 

Rs.415.00 lakhs.  The sa id  p roposa l was permitted  by the Bank on 

24.06.2016 with a  c ond ition to pay the amount within three months 

from tha t da te, as there was rec overy of some amount by 

auc tioning  the p lant and  mac hinery etc ., but the petitioners onc e 

aga in fa iled  to make any payments and  thereby the OTS stands 

automatic a lly withd rawn.  In those c irc umstanc es, sa le notic e was 

aga in pub lished  in Eng lish and  vernac ula r newspapers on 

06.11.2016.  Even on the sec ond  oc c asion, the sa le c ould  not be 

materia lized  for want of b idders.  It is further sta ted  in the c ounter 

a ffidavit tha t the p lea  taken by the petitioners tha t agric ultura l land  

c annot be auc tioned  under the p rovisions of the SARFAESI Ac t, 

2002, is not tenab le in the eye of law.  The land  use of entire extent 
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of Ac .6.34 c ents referred  to in the writ a ffidavit was c onverted  into 

residentia l use a t the instanc e of the petitioners under Memo 

No.8662/ H1/ 2006-2 da ted  12.06.2007.  In fac t, trea ting  the same as 

non-agric ultura l p roperty, the petitioners have offered  the p roperty 

under higher va lua tion a t the time of ava iling  the loan by showing 

the same as residentia l site.  Therefore, the p lea  of the petitioners 

tha t the sub jec t lands a re agric ultura l lands and  c annot be 

auc tioned  by opera tion of Sec tion 31 of the SARFAESI Ac t, 2002, is 

not susta inab le.  In fac t, the petitioners have delibera tely and  

willfully suppressed  the sa id  aspec t in the writ a ffidavit and  a lso 

approac hed  the c onc erned  authority for sanc tion of the layout 

p lan.  Therefore, the doc uments relied  on by the petitioners for 

trea ting  the sub jec t p roperties as agric ultura l land  c annot be 

ac c ep ted .  It is a lso spec ific a lly sta ted  tha t from the da te of taking 

possession of the sub jec t p roperties till the auc tion p roc eed ings 

were initia ted , the petitioners never questioned  the ac tion of the 

Bank for auc tioning the p roperties.  Pursuant to the e-auc tion 

c onduc ted  on 16.03.2017, the sa le was knoc ked  down in favour of 

the highest b idders.  The entire sa le c onsidera tion was a lso pa id  in 

respec t of the residentia l site admeasuring  18662 square ya rds i.e., 

Ac .6.34 c ents situa ted  a t Ward  No.32, R.S.No.597, Bhimavaram, for a  

sum of Rs.4,46,00,000/ -.  As fa r as the land  admeasuring Ac .2.96 

c ents  and  Ac .1.02 c ents situa ted  in R.S.Nos.251 and  263/ 3 

respec tively of Ma llava ram Village was knoc ked  down in favour of 

one Sri Mura li Menta  for Rs.39,90,000/ -.  The sa le was c onfirmed  in 

favour of the highest b idder on payment of first 25% and  therea fter 

on rec eiving  the entire b id  amount.  The sa le c ertific a tes were a lso 
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issued  on 03.04.2017 in favour of the highest b idders.  Therefore, 

both the p roperties a re not the agric ultura l lands in the light of the 

Memo da ted  12.06.2007 issued  by the Munic ipa l Administra tion and  

Urban Development Department, Government of Andhra  Pradesh.  

Thus, there a re no merits in the writ petition and  the same is liab le to 

be d ismissed . 

 In the writ petition, respondent Nos.2 to 8 were imp leaded  as 

per the orders of this Court in WPMP.No.20351 of 2017 da ted  

06.07.2017.  Respondent Nos.2 to 8 have a lso filed  a  c ounter 

a ffidavit denying the a ffidavit averments ra ising  a  p reliminary 

ob jec tion tha t the writ petition is not ma inta inab le aga inst the 

person in offic e without making the body c orpora te, M/ s. Canara  

Bank, whic h is a  juristic  person, for whom the 1st respondent is 

rep resenting  as an authorized  offic er.  It is c a tegoric a lly denied  tha t 

the sub jec t lands a re agric ultura l lands.  The sa id  lands a re 

designa ted  to be Residentia l Use Zone vide Memo da ted  

12.06.2007.  The petitioners have c rea ted  sec urity interest over the 

sub jec t lands trea ting  them as non-agric ultura l land  and  as suc h 

they a re estopped  from ra ising  any c la im c ontra ry to the same.  In 

fac t, as per the endorsement in Roc .No.4220/ 05/ GL da ted  

19.12.2011 issued  by the Commissioner, Bhimavaram Munic ipa lity, it 

is p roposed  to c anc el the permission granted  for the p roposed  

c hange of land  use in the event of non-c omp lianc e of the 

app lic ants for payment of development c harges.  Sinc e there is a  

serious d ispute with regard  to the sub jec t lands as agric ultura l lands 

or otherwise, it is a  d isputed  question of fac t and  c annot be 

ad jud ic a ted  in the p resent writ petition under Artic le 226 of the 
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Constitution of Ind ia .  It is a lso sta ted  in the c ounter a ffidavit tha t the 

Bank has invoked  the p rovisions of the SARFAESI Ac t, 2002, as long 

bac k as on 22.06.2010 by issuing the notic e under Sec tion 13(2) of 

the SARFAESI Ac t, 2002, and  issued  the impugned  p roc eed ings on 

23.02.2017 sc heduling  e-auc tion for sa le of the sub jec t p roperties to 

be held  on 16.03.2017.  All through the petitioners have not 

c ha llenged  the same.  Sinc e they have purc hased  the sub jec t 

lands in the e-auc tion notic e held  on 16.03.2017, a t this stage the 

petitioners have approac hed  this Court invoking the extraord ina ry 

jurisd ic tion whic h is not ava ilab le to them in law. 

 The petitioners filed  a  rep ly a ffidavit to the c ounter-a ffidavit 

filed  by the respondents 2 to 8 denying the c ontentions ra ised  by 

the respondents 2 to 8 tha t the writ petition is not ma inta inab le 

unless they exhaust the a lterna tive remedy of Sec uritiza tion 

App lic a tion under Sec tion 17 of the SARFAESI Ac t, 2002 for the 

reason tha t invoking  the p rovisions of the SARFAESI Ac t, 2002 is not 

permissib le under the p rovisions of the Exemption Clause i.e. Sec tion 

31 of the SARFAESI Ac t, 2002 and  the sa id  auc tion has no authority 

in law. Sinc e the bank authorities have initia ted  the p roc eed ings in 

vio la tion of the p rovisions of the Sec tion 31 of the SARFAESI Ac t, 

2002 and  without jurisd ic tion, the a lterna tive remedy is not a  

manda te and  the writ petition is ma inta inab le.  It is a lso sta ted  in 

the rep ly a ffidavit tha t the sub jec t p roperty  mortgaged  is an 

agric ultura l land  and  though the government had  issued  

c onversion p roc eed ings, the petitioners have not pa id  the 

developmenta l and  c onversion c harges to the tune of Rs.5,13,160/ - 

and  subsequent g ifting  of p roperty in favour of the loc a l body i.e. 
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Bheemavaram Munic ipa lity.  Therefore, unless and  until the entire 

p roc eed ings a re c ulmina ted  in issuing fina l orders in tha t regard , the 

land  c annot be trea ted  as non-agric ultura l land .  It is a lso sta ted  

tha t sinc e the demand  notic e under Sec tion 13(2) of the SARFAESI 

Ac t, 2002 and  taking  possession of sub jec t land  under Sec tion 13(4) 

of the SARFAESI Ac t, 2002 a re not c ha llenged  by the petitioners 

herein, it c annot g ive a  right for the bank authorities to invoke the 

p rovisions of the SARFAESI Ac t, 2002 for sa le of the agric ultura l lands, 

more pa rtic ula rly, when the sta tute is silent in tha t regard .  It is a lso 

sta ted  tha t the respondents 2 to 8, c olluded  with the bank 

authorities to grab  the sub jec t p roperty for a  low market va lue for 

Rs.4.80 Crores and  odd  whic h is a  meager amount and  a lso sta ted  

tha t Advoc a te-Commissioner may be appointed  for getting  a  

c la rity p ic ture with regard  to the sub jec t p roperty.   

 The lea rned  c ounsel for the petitioners, to substantia te his 

c ontention tha t the sub jec t lands a re agric ultura l lands, relied  on 

the c op ies of 10 (1) Adanga ls, the c ertific a te issued  by the Tahsilda r, 

Bheemavaram, the p roc eed ings of the government of Andhra  

Pradesh MA & UD Department in Memo No.8662/ H1/ 2006-02 da ted  

12.06.2007 evidenc ing the c hange of the land  use of the land  from 

the agric ultura l use zone to residentia l use zone, the Endorsement in 

p roc eed ings Roc  No.4220/ 05/ G1; da ted  19.12.2011 regard ing 

demand of Bheemavarm Munic ipa lity for payment of 

developmenta l c harges for c onversion of the land  use from 

agric ulture to residentia l use, a  Certific a te in p roc eed ings 

No.4220/ 2005/ G1, da ted  10.04.2017 by the Commissioner 

Bheemavaram Munic ipa lity sta ting  tha t the p roposa l for c hange of 
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land  use from agric ultura l land  use  to residentia l land  use is 

pend ing and  photographs showing tha t the sub jec t land  is an 

agric ultura l land .  Therefore, unless and  until the c onversion 

p roc eed ings a re fina lized , it c annot be sa id  tha t the agric ultura l 

land  loses its c harac ter.  As the development and  c onversion 

c harges a re not pa id  by the petitioners, it c annot be sa id  tha t the 

sub jec t lands a re not the agric ultura l lands.  A c ertific a te da ted  

27.1.2018 issued  by the Village Revenue Offic er, Ma llava ram village, 

Narsapur manda l, West Godavari Distric t evidenc ing tha t the 

sub jec t land  a long with other lands a re the agric ultura l lands in 

whic h paddy is being  c ultiva ted  and  the land  tax is pa id  by the 

petitioners. 

 Per c ontra , the lea rned  Senior Counsel Sri Deepak 

Bha ttac harjee appearing  for the 1st respondent, has supported  his 

a rguments in the light of the c ontentions ra ised  in the c ounter 

a ffidavit relying  on the c op ies of the letters evidenc ing deposit of 

title deeds enc losing the sc hedules, c opy of the sa le c ertific a te 

da ted  03.04.2007 in respec t of the sub jec t p roperties and  a lso the 

c onversion p roc eed ings as sta ted  supra .  In none of the 

p roc eed ings the sub jec t lands a re shown as agric ultura l lands.  In 

fac t, in sa le c ertific a te da ted  03.04.2017 the land  in RS No.597 was 

shown as a ll tha t pa rt and  parc el of the p roperty c onsisting  of 18662 

square ya rds.  The a ffidavit da ted  15.03.2006 g iven by the wife of 

the sec ond  petitioner herein before the bank authorities a lso would  

not ind ic a te tha t the sub jec t lands a re the agric ultura l lands.  

Therefore, there is no irregula rity or illega lity on the pa rt of the bank 

authorities in initia ting  the p roc eed ings under the p rovisions of the 
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SARFAESI Ac t, 2002.  The lea rned  c ounsel for the respondents 2 to 8 

a lso supported  the version of the first respondent.   

 The point to be c onsidered  in the p resent writ petition is 

whether the sub jec t lands a re the agric ultura l lands, if so, whether 

the p roc eed ings initia ted  by the Canara  Bank under the p rovisions 

of the SARFAESI Ac t, 2002 a re without jurisd ic tion. 

 To apprec ia te the c ontentions ra ised  by the parties, the 

sc ope of Sec tion 31 of the SARFAESI Ac t, 2002 has to be c onsidered  

and  the same is extrac ted  hereunder: 

“ 31. Provisions of this Ac t not to apply in c erta in c ases – The provisions of 

this Ac t shall not apply to  — 

(i) any sec urity interest c reated in agric ultural land.”  

 

A perusa l of the above sa id  p rovision and  the language 

emp loyed  therein would  revea l tha t any sec urity interest c rea ted  in 

the agric ultura l land  a lone has to be exempted  from the p rovisions 

of the SARFAESI Ac t, 2002.  As suc h, in the first instanc e the question 

to be c onsidered  is whether the sec urity interest c rea ted  in the 

instant c ase is the agric ultura l land  or a  mere landed  p roperty.  As 

d isc ussed  supra , we have notic ed  from the doc uments filed  on 

rec ord  tha t the sec urity interest c rea ted  in the sub jec t lands a re 

desc ribed  as the landed  p roperty.  The revenue doc uments filed  in 

the form of 10(1) Adanga ls a lso will not support the c ontention of 

the petitioners tha t the lands a re the agric ultura l lands or the lands 

a re ac tua lly put to agric ultura l use. On the other hand , the 

c onversion p roc eed ings issued  by the Government of Andhra  

Pradesh in Memo da ted  12.06.2007 a lso revea l tha t the sub jec t 

lands a re not the agric ultura l lands.  It is relevant to mention tha t the 
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c ounsel for the 1st respondent, p lac ed  on rec ord  a  p lan showing 

the p roposed  layout in RS No.597 of Bheemavaram village signed  

by the wife of the 2nd  respondent and  it would  a lso revea l tha t the 

land  has been developed  and  d ivided  into p lots.  The other 

doc umenta ry evidenc e in the form of letters evidenc ing  deposit of 

title deeds, the a ffidavit da ted  15.03.2006 filed  by the wife of the 

sec ond  petitioner before the bank authorities a lso will not d isc lose 

tha t the sub jec t lands a re the agric ultura l lands.  Therefore, unless it 

is estab lished  tha t when the sec urity interest c rea ted  in any land  

desc rib ing  the sec urity interest as agric ultura l land , the benefit 

under Sec tion 31 of the SARFAESI Ac t, 2002 c annot be extended  to 

the borrower or c rea tor of interest.  It is a lso b rought to our notic e 

tha t in simila r c irc umstanc es, this Court has dea lt with a  simila r issue 

in Sri C. Malla Reddy v. The Authorised Offic er, IDBI Bank Limited, 

Hyderabad and others1 and  it is held  as under:  

“ This apart, the lea rned c ounsel for the petitioner, in support of his p lea  

tha t the land  in question is agric ultura l land , but not non-agric ultura l land , 

p ressed  into servic e the revenue rec ord  in the form of Pahanis and  other 

doc uments ob ta ined  for the relevant years. It is true tha t the Pahanis and 

other village ac c ount has c lea rly b rought out tha t the petitioner possesses 

land  to the extent of Ac .1.03 guntas situa ted  in Survey No. 51/ EE, Alwa l 

Village and  a lso he possesses Ac .0.15 guntas of land  in Survey No. 51/ AA 

of the same village. When we look a t the p rovisions of the Andhra  Pradesh 

Rights in Land  and  Pattadar Passbooks Ac t, 1971, it emerges tha t the 

expression land  whic h is defined  in sub-sec tion (4) of Sec tion 2 of tha t 

enac tment, b rings out tha t land  means land  whic h is used  or is c apab le of 

being used  for the purpose of agric ulture, inc lud ing hortic ulture, but does 

not inc lude land  used exc lusively for non-agric ultura l purposes. Thus, if the 

land  is a lso c apab le of being used  for agric ultura l purposes, but not 

nec essarily being used  for agric ultura l purposes as suc h, it a lso answers 

the desc rip tion of the expression land  found  mentioned  in the sa id  Ac t. 

Therefore, the rec ord  is p repared  under Sec tion 3 of the sa id  enac tment 

of every land , whic h is merely c apab le of being used  for agric ultura l or 

hortic ulture purposes, but not nec essarily being used  as it is for the sa id  

purpose. Therefore, we have no d iffic ulty to rejec t the c ontention of the 

lea rned c ounsel for the petitioner tha t sinc e revenue rec ord  ma inta ined  

under the a forementioned  1971 Ac t has been produc ed  by him, it has to 

be invariab ly inferred  tha t the sec urity interest c rea ted  by the petitioner in 

favour of the bank is rela ting  to agric ultura l land  and  henc e, the p rovisions 

c onta ined  under Sec tion 31 of the SARFAESI Ac t should  c ome to his 

resc ue. Only when a  sec urity interest is spec ific a lly c rea ted  desc rib ing the 
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sec urity interest as agric ultura l land , then a lone, the benefit of Sec tion 

31 of the SARFAESI Ac t will enure to suc h c rea tor of interest, but not 

otherwise. This apart, as we have a lready noted  supra , sub-sec tion (1) 

of Sec tion 14 of the SARFAESI Ac t has c onta ined  two separa te limbs; one 

is taking possession of the sec ured  asset and  the next step  is making over 

the sa id  asset to the sec ured  c red itor.”  

 

 

 Tha t apart, the other c ontention c anvassed  by the lea rned  

c ounsel for the petitioners as well as the respondents tha t the 

sub jec t p roperty is an agric ultura l land  or not with referenc e to 

photographs, this Court is unab le to ac c ep t any of the c ontentions 

on the ground  tha t by looking a t the photographs, this Court in 

exerc ising  extraord ina ry jurisd ic tion under Artic le 226 of the 

Constitution of Ind ia , c annot dec ide the d isputed  questions of fac t, 

more pa rtic ula rly, whether the sub jec t land  is agric ultura l land  or 

not.  Even on this c ount a lso, the writ petition as filed , is not 

ma inta inab le.  Therefore, there a re no merits in the writ petition and  

the same is liab le to be d ismissed . 

 Ac c ord ing ly, the writ petition is d ismissed . No c osts. 

 Misc ellaneous petitions, if any, sha ll a lso stand  d ismissed . 

 

_______________________ 

JUSTICE SANJAY KUMAR 
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