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                      HONOURABLE Dr. JUSTICE B.SIVA SANKARA RAO 

Criminal Pet it ion No.3899 of 2016 

ORDER : 

The pet it ioner are the A.1 and A.2 in C.C.No.185 of 2016 on the 

f ile of the Judl.Magist rate of First  Class, Srikakulam, taken cognizance 

for the offences punishable u/ sec.500 and 506 IPC. The 2nd respondent -

complainant  is a Pract ising Advocate in the private complaint  against  the 

pet it ioners/ A.1 and A.2 no other than by then working Joint  Collector 

and Dist rict  Collector of Srikakulam Dist rict ,  for the alleged offence on 

29.09.2015 in the off ice of the pet it ioners the Dist rict  Collectorate, 

Srikakulam.  

2. The sum and substance of the accusat ion is that  in the year, 

2013 workers working in Gas supply Agencies i.e., at  Amadalavalasa H.P 

Gas Agency, Devi Prasad Enterprises (H.P Gas Agency) and Vedamatha 

Enterprises, Srikakulam approached him and expressed their deplorable 

condit ions and organized into two Unions, one at  Srikakulam and another 

at  Amadalavalasa, to guide them for the statutory benefits such as 

minimum wages and other benefits. So far as the Vedamatha 

Enterprises, the owner did not  agree even to implement  the benefits at  

least  on par with other Agencies though Devi Prasad Enterprises chosen 

to implement . The complainant  being Advocate f iled minimum wage 

cases on behalf of  the workmen. The authorit ies in those cases 

expressed openly that  his superior State Off icer is insist ing him to 

dismiss the cases stat ing that  the owner’ s relat ive is an IAS Off icer 

having friendship with the Labour Commissioner. Suddenly, the minimum 

wages authority was t ransferred to far off  place i.e. Kurnool and 

appointed another DCL and one Asst .Labour Off icer, Vasantha Rao, as 

Asst .Commissioner of labour, who is not  competent  to be appointed. The 
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owner of Vedamatha Enterprises did not  appear before the Labour 

Department  off icials and also used to avoid or refuse to receive not ices 

sent  to him and the Agency, against  the Rules, stopped supplying gas 

cylinders and ent rusted to another agency. The A.1-Joint  Collector-Vivek 

Yadav, refused even to look into the decision of the Apex Court  and 

insisted the then Dy.Commissioner of Labour to change his proceedings 

to ment ion that  the owner can engage any workers at  his will and got  

changed the previous let ter in which he advised to employ exist ing 

workers and intent ionally supported the owner of the gas agency and 

left  the families of the 23 workers on roads. For the owner of the  

Vedamatha Enterprises in the last  week of September, 2015 did not  

allow the exist ing workers and started bringing outsiders. The 

complainant  being an Advocate, sent  a slip to meet  the Dist rict  

Collector, with a representat ion of the workers at  5.30p.m. and met  the 

Dist rict  Collector-A.2 at  8-00PM and the A.2 sent  the complainant  along 

with the workers to the A. 1-Joint  Collector by talking over phone with 

A.1 and at  8-30PM, when the complainant  and workers went  into the 

chambers of A.1 to complain the incident , he talked in abusive and 

insult ing manner in Hindi as "Thu Paagal Hogaye Kya?" (In Telugu, it  

means Nuvvu Pichchi Ayipoyava emit i?) and "Maar Donga Saala" (In 

Telugu, it  means Thanthaanu naa koduka) and held the hand of a 

worker-LW-1-Jagannada Rao by raising from his chair and asked him to 

sit  in his chair and pulled him forcibly by addressing them as "All  t hese 

fel lows are useless fel lows", thereby commit ted an offences u/ sec.500 

and 506 of IPC.  

3. Aggrieved by the same, the complainant  along with the workers 

went  to the A.2 to complain about  the same and at  10.30PM when 

complained about  the usage of abusive language by the A.1-Joint  
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Collector, he expressed that  the North people will behave like that  and 

they will use such language and by saying so, refused to take writ ten 

complaint  and advised not  to precipitate the issue and not  to confront  

with IAS off icials and commented that  the IAS off icials are having big 

lobby and all will unite and they won't  leave t il l the lawyers bands are 

removed and also further commented as "don't  you know t he same even 

you became grey haired" As such even A.2 not  only insulted the 

complainant  but  also insulted the ent ire Advocate community, in the 

presence of L.W.1 and other visitors. After watching the news published 

in Dailies, several known persons called the complainant  over phone and 

enquired about  the same and it  caused much mental agony to the 

complainant . The complainant  lodged a complaint  with I-town police 

stat ion, Srikakulam and they issued a receipt  and on 01-10-2015, he 

complained the same to Bar Associat ion at  Srikakulam & Amadalavalasa. 

The at t itude of the Joint  Collector-A.1 and the Dist rict  Collector-A.2, 

Srikakulam is condemned by the Dist rict  Bar Associat ion, Srikakulam, 

Amadalavalasa and the Bar Associat ions throughout  the State. All the 

Advocates throughout  the State of Andhra Pradesh given call to agitate 

on 05-10-2015 and the same is published in several news papers 

including 'Hindu' daily. The complainant  also sent  writ ten representat ion 

to the Hon'ble President  of  India, Bar Council of A.P and other concerned 

off icials on 4-10-2015. The Amadalavalasa Bar Associat ion submit ted a 

representat ion dt .8-10-2015 before the Tahasildar, Amadalavalasa 

condemning the at t itude of the accused. Both the A. 1 and A.2, being 

Dist rict  Heads, who are supposed to hear the grievances, not  only failed 

to discharge the obligat ion but  insulted and caused humiliat ion in the 

presence of labour for whose grievances regularly used to represent . The 

ut terances of A.l and A. 2 disclose that  they do not  relate to discharge 
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of off icial dut ies and does not  warrant  sanct ion U/ Sec.197 of CrPC as per 

the decision reported in G.Haritha Vs. Director General of Police, 

Government  of Andhra Pradesh rep.by Public1.   

4. The learned Magist rate taken cognizance from recording the 

sworn statements of  the 4 witnesses including the complainant  by the 

impugned order dt .03.03.2016 which reads the facts supra and on the 

point  as to sanct ion is required or not  observed that  Manmadha Rao, one 

of the witnesses, stated that  bands of Advocates would be removed and 

IAS off icers got  big lobby for the words ut tered by N.Jagannadha Rao and 

Purushotham Rao, in their statements also stated that  the incident  

occurred before the Joint  Collector and it  makes out  prima facie case 

and the decision in G.Haritha supra says that  for the off icials commit t ing 

acts not  in discharge of their duty, Sect ion 197 CrPC won’ t  at t ract , and 

further held as per the decision of the Apex Court  in Inspector of Police 

Vs. Bat tenapaka Venkata Ratnam2 want  of sanct ion can be raised at  the 

stage of t rial and not  for cognizance and thereby taken cognizance. 

5. The counsel for the 2nd respondent  and also the learned Public 

Prosecutor for the 1st respondent -State supported the order of the 

learned Magist rate. Heard the learned counsel for the pet it ioners/  

accused who impugned the same not  only on the sanct ion but  also on no 

merits to make out  any case u/ sec.506 and 500 IPC.  

6. Heard and perused the material on record.  

7. From the very complaint  averments, there is nothing but  

criminal int imidat ion defined u/ sec.503 IPC punishable u/ sec.506IPC 

against  any of the pet it ioners so far as the defacto-complainant  

concerned for not  even his case from the averments but  for if  at  all the 

A.1 asked one of the workers to sit  in the chair and pulled him. So far as 
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the offence u/ sec.500 IPC concerned, there is nothing so far as against  

the A.2 concerned defame even taken on the face value of the 

complaint  and the so called statement  of one of the witnesses, 

Manmadha Rao of even taken as t rue that  the so called ut terances of IAS 

off icers got  lobby and if  they complained, bonds of Advocates would be 

removed is concerned, the quest ion of disciplinary act ion for any 

misconduct  of Advocate to remove the bands arises only under the 

Advocates Act  for that  if  there is a complaint  with substance the 

lobbying is immaterial as if  anybody complains with substance 

disciplinary proceedings lies. Thus prima facie there is no case against  

the A.2-Dist rict  Collector made out  even on merits from the face value 

in the complaint  and in the sworn statement  the same was missed 

considerat ion by the learned Magist rate in taking cognizance. Coming to 

the so called abusive language used by the A.1-Joint  Collector 

concerned, the A.1 is the IAS off icer direct  Recruitee undisputedly and 

the complainant  along with workers allegedly went  to the A.1 while he 

was discharging his off icial dut ies to complain about  Vedamatha 

Enterprises not  allowing regular workers to engage outsiders  in their Gas 

Agency. It  is hardly believable of simply because the complainant  

entered along with the workers, the pet it ioner-A.1 abusing as stated 

supra and even so far as the "Maar Donga Saala" (In Telugu, it  means 

Thanthaanu naa koduka) concerned, it  is against  the worker holding his 

hand that  is stated by L.W.11 in para-5 of the complaint  and not  against  

the complainant . Unless there is something in provocat ing by the 

complainant  and the workers, the quest ions of their revolt  if  any does 

not  arise even to believe on face value. Leave it  as it  is even taken as 

face value of the averments, the A.1 and the A.2 were discharging their 

off icial dut ies and the complainant  along with workers went  to complain 
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but  not  individually to inter-connect  with the discharge of their off icial 

dut ies and even if  they exceeded any of their limitat ion in discharge of 

their off icial dut ies, sanct ion is required under Sect ion 197 CrPC.  What  

the expression referred by the learned Magist rate in Haritha supra as the 

alleged act  commit ted by the off icials not  in discharge of their duty 

sanct ion is not  required, here it  is not  the case as what  is stated is when 

the complainant  to have for any j ust ice in discharge of their off icial 

dut ies, the alleged occurrence taken place. Thus, in the decision, the 

principle laid down therein has no applicat ion to the case that  was not  

properly considered by the learned Magist rate. Coming to the 2 Judge 

Bench expression of the Apex Court  in Inspector of Police supra what  is 

referred in the order is the quest ion of requirement  of sanct ion can be 

raised later during t rial.  What  is observed of learned Magist rate of the 

quest ion of sanct ion required or not  need not  be considered in taking 

cognizance is not  correct  therefrom. In fact , as per the 3 Judge Bench 

expression of the Apex Court  in Abdul Wahab Ansari Vs. State of Bihar3,  

it  is very clear that  the accused is ent it led to raise a plea of sanct ion 

required at  any stage of the proceedings. It  is also observed that  the 

alleged offences commit ted by the accused were while in discharge of 

their off icial duty where also discharge Sub Divisional Execut ive 

Magist rate in removing of the encroachments ordered to points f ired on 

the mob at  the site held sanct ion is required. For more clarity the law of 

the land as on date reiterat ing the above principle is as follows:- 

8. Before coming to any other facts, it  is necessary to refer that  

in Rakesh Kumar Mishra Vs. State of Bihar & Ors4 it  was held by the 

Apex Court  in this regard and on the scope of Sect ion 197 CrPC, referring to 
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Bakhshish Singh Brar v. Smt . Gurmej  Kaur5 that  the policy of the 

legislature is to afford adequate protect ion to public servants to ensure 

that  they are not  prosecuted for anything done by them in the discharge 

of their off icial dut ies, without  sanct ion. Fur t her , t he words "when any 

person who is or  was a publ ic servant " employed in 197 CrPC were 

based on t he observat ion at  paragraph 15.123 of  t he 41st  Repor t  of  

t he Law Commission of  "i t  appears t o us t hat  prot ect ion under  t he 

Sect ion is needed as much af t er  ret i rement  of  t he publ ic servant  as 

before ret i rement .   The protect ion afforded by the Sect ion would be 

rendered illusory if  it  were open to a private person harbouring a 

grievance to wait  unt il the public servant  ceased to hold his off icial 

posit ion, and then to lodge a complaint . The ult imate j ust if icat ion for 

the protect ion conferred by Sect ion 197 is the public interest  in seeing 

that  off icial acts do not  lead to needless or vexat ious prosecut ion. It  

should be left  to the Government  to determine from that  point  of view 

the quest ion of the expediency of prosecut ing any public servant ". It  is 

the above posit ion that  was highlighted in R.Balakrishna Pillai Vs State 

of Kerala6 and reiterated in the later expressions in State of M.P. vs. 

M.P. Gupta7,  State of Orissa through Kumar Raghvendra Singh and 

Ors. vs. Ganesh Chandra Jew8 and Shri S.K. Lutshi and Anr. vs. Shri 

Primal Debnath9.  

8(a).  As per  Sect ion 197(1) supra t he sanct ion is mandat ory 

f rom t he government  concerned of  t he publ ic servant , t he accused of  

an of fence al leged t o have been commit t ed by him whi le act ing or  

purpor t ing t o act  in t he discharge of  of f icial  dut y and wi t hout  such 

                                                 
5 AIR (1988) SC 257 
61996 AIR 901=1996 SCC (1) 478 
7 [2004] 2 SCC 349 
8 [2004] 8 SCC 40 
9 [2004] 8 SCC 31 
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previous sanct ion, no Cour t  shal l  t ake cognizance such al leging 

of fences. 

8(b). On the scope of sanct ion whether required or not  to decide 

for prosecut ion on the acts alleged as offence commit ted by a public 

servant  were in discharge of off icial duty to decide with reference to 

facts of each case and the stage when to raise and the way how to 

understand the expressions with reference to facts, the Apex Court  in 

N.K. Ganguly Vs. CBI, New Delhi10,  while saying a decision is an 

authority for what  it  actually decides and reference to a part icular 

sentence in the context  of the factual scenario cannot  be read out  of  

context , held referring to the earlier expressions right  from that  of  

Federal Court  in Hori Ram Singh11,  of Privy Council in H.H.B. Gill12,  of  

Calcut ta High Court  in Abani Kumar Benarj i13,  of  the Apex Court  in 

R.R.Chari-I14,  also of the Apex Court  in Sreekantaiah15,  also of the Apex 

Court  (3JB) in Amrik Singh16,  also of the Apex Court  (5JB) in Mataj og 

Dobey17,  also of the Apex Court  in K.Satwanth Singh18,  also of the Apex 

Court  in R.R.Chari-II19,  also of the Apex Court  in Baj nath20,  also of the 

Apex Court  in B.Saha21,  also of the Apex Court   in R.S.Nayak22,  also of 

the Apex Court  in R.Balakr ishna Pillai23,  also of the Apex Court  in Abdul 

Wahab Ansari24,  also of the Apex Court  in  Rakesh Kumar Mishra25,  also 

of the Apex Court  in Sankaran Moit ra26,  also of the Apex Court  in 

Prakash Singh Badal supra and also of the Apex Court  in Sheet la Sahai 
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11 AIR 1939 43 
12 AIR 1948 128 
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17 AIR 1956 44 
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21 1979 (4) SCC 177 
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24 2000 (8) SCC 500 
25 2006 (1) SCC 557 
26 2006 (4) SCC 584 
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supra and by quoted with approval Hori Ram Singh supra among other 

including Amrik Singh supra and of the Const itut ion Bench in B.Saha 

supra that  the issue of requirement  of pr ior sanct ion under Sect ion 

197 of CrPC can be raised at  any stage of the proceedings.   It  was also 

held referring to the above among other including H.H.B.Gill supra, 

three j udge bench in Baij nath supra and another Const itut ion bench in 

Mataj og Dobey supra, that  Prior sanct ion for taking cognizance is 

required in the three situat ions of, a) the act  complained of at tached to 

the off icial character of the person doing it ;  b) cases in which the 

off icial character of the person gave him an opportunity for the 

commission of the crime; and c) the offence was commit ted while the 

accused was actually engaged in the performance of off icial dut ies. It  

can be said to act  or purport  to act  in the discharge of his off icial duty, 

if  his act  is such as to lie within the scope of his off icial duty. Public 

servants have to be protected from harassment  in the discharge of 

off icial dut ies while ordinary cit izens not  so engaged do not  require this 

safeguard. No doubt , there must  be a reasonable connect ion between 

the act  and the discharge of off icial duty to have the protect ion. If  the 

act  complained of is direct ly concerned with his off icial dut ies so that , if  

quest ioned it  could be claimed to have been done by virtue of the 

off ice, then sanct ion would be necessary.   It  is the quality of  the act  

that  is important  and if  it  falls within the scope and range of his off icial 

dut ies the protect ion contemplated by Sect ion 197 of the Criminal 

Procedure Code will be at t racted. 

8(c). The three j udge Bench expression of Apex Court  in 

P.K.Pradhan Vs. State of Sikkam Rep. by the CBI27 held at  paras-5 to 16 

by referring to several of the earlier expressions right  from Hori 

Ramsingh, HHB Gill,  Amrik Singh, Sreekant iah Ramayya Munipalli, 
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Mataj og Dobey, Omprakash Gupta, B.Saha, Baij nath Gupta, Abdul 

Vahab Ansari,  K.Satwant  Singh (supra), that  the legislat ive mandate 

engrafted in sub sect ion (1) of Sect ion 197 debarring a court  from taking 

cognizance of an offence except  with the previous sanct ion of the 

Government  concerned in a case where the acts complained of are 

alleged to have been commit ted by a public servant  in discharge of his 

off icial duty or purport ing to be in the discharge of his off icial duty and 

such public servant  is not  removable from off ice save by or with the 

sanct ion of the Government  touches the j urisdict ion of the court  it self .   

It  is a prohibit ion imposed by the Statute from taking cognizance.   It  

is well set t led that  the quest ion of sanct ion u/ sec. 197 of CrPC can be 

raised at  any t ime after the cognizance, may be immediately after 

cognizance or framing of charge or even at  the t ime of conclusion of 

t rial and after convict ion as well,  in appeal.  

8(d). In Raj ib Ranj an (supra) at  paras 14 to 18, it  is observed that  

sanct ion is necessary if  the offence alleged against  the public servant  is 

commit ted by him while act ing or purport ing to act  in discharge of his 

off icial dut ies as held in Buddi Kota Subba Rao Vs. K.Prakasham at  

para-6 of the act  or omission on facts found a reasonable connect ion to 

the discharge of his duty by the accused, sanct ion is required. 

8(e). In Om Prakash V. State of Jharkhandand & Kailashpathi 

Singh V. Raj iv Ranj an Singh28(common order) in relat ion to the 

encounter kill ings from the at tack against  police, it  was observed on the 

scope of Sect ion 197 Cr.P.C that  prior sanct ion is a pre-condit ion for 

taking cognizance of offences against  the police off icials and there is no 

requirement  for such accused off icials to wait  t il l f raming of charges to 

raise the plea. 
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8(f). In Punj ab State Warehousing Corp.  Vs.  Bhushan Chander29 

referring to earlier expressions including of  Sreekant iah Ramayya 

Munipalli supra,  it  was held that  it  is the quality of the act  that  is 

important , and if  it  falls within the scope and range of his off icial dut ies, 

the protect ion contemplated by Sect ion 197 of the Criminal Procedure 

Code will be at t racted. On facts it  was held that  the accused is or was 

not  a public servant  to get  protect ion of Sect ion 197 CrPC. 

8(g). In Anil Kumar vs M.K. Aiyappa30,  it  was observed referring 

to Subramanium Swamy supra that  the expression “ cognizance”  which 

appears in Sect ion 197 CrPC came up for considerat ion before a three-

Judge Bench in State of Ut tar Pradesh v. Paras Nath Singh31,  and this 

Court  expressed the following view:  

“ 6... . . . . . . . . . . . . . . . . . . .So far as public servants are concerned, the 
cognizance of any offence, by any court ,  is barred by Sect ion 197 of  
the Code unless sanct ion is obtained from the appropriate authority, if  
the offence, alleged to have been commit ted, was in discharge of the 
off icial duty. The sect ion not  only specif ies the persons to whom the 
protect ion is afforded but  it  also specif ies the condit ions and 
circumstances in which it  shall be available and the effect  in law if  the 
condit ions are sat isf ied. The mandatory character of the protect ion 
afforded to a public servant  is brought  out  by the expression, ‘ no court  
shall take cognizance of such offence except  with the previous 
sanct ion’ . Use of the words ‘ no’  and ‘ shall’  makes it  abundant ly clear 
that  the bar on the exercise of power of the court  to take cognizance 
of any offence is absolute and complete. The very cognizance is 
barred. That  is, the complaint  cannot  be taken not ice of. According to 
Black’ s Law Dict ionary the word ‘ cognizance’  means ‘ j urisdict ion’  or 
‘ the exercise of j urisdict ion’  or ‘ power to t ry and determine causes’ . 
In common par lance, i t  means t aking not ice of . A cour t , t herefore, 
is precluded f rom ent er t aining a complaint  or  t aking not ice of  i t  or  
exercising j ur isdict ion i f  i t  is in respect  of  a publ ic servant  who is 
accused of  an of f ence al leged t o have been commit t ed dur ing 
discharge of  his of f icial  dut y.”   
 

8(h). In the case of General Off icer, Commanding v. CBI32,  the 

Apex Court  held that - i f  t he law requi res sanct ion and t he cour t  

proceeds against  a publ ic servant  wi t hout  sanct ion; t he publ ic 
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31 (2009) 6 SCC 372 
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servant  has a r ight  t o raise t he issue of  j ur isdict ion as t he ent i re 

act ion may be rendered void ab-ini t io. 

9. The learned counsel for the pet it ioner placed reliance on the 

expression of the Apex Court  in D.T. Virupakshappa Vs. C.Subash33 

referring to Om Prakash supra held as follows: 

“ The t rue test  as to whether a public servant  was act ing or 

purport ing to act  in discharge of his dut ies would be whether the act  

complained of was direct ly connected with his off icial dut ies or it  was 

done in the discharge of his off icial dut ies or it  was so integrally 

connected with or at tached to his off ice as to be inseparable from it  (K. 

Satwant  Singh). The protect ion given under Sect ion 197 of  the Code has 

certain limits and is available only when the alleged act  done by the 

public servant  is reasonably connected with the discharge of his off icial 

duty and is not  merely a cloak for doing the obj ect ionable act .”  

 

As referred in Anil Kumar supra, it  is very clearly laid down that  no 

cognizance could be taken without  sanct ion on the private complaint  

against  a public servant .  

10. Having regard to the above, the cognizance taken by the 

Magist rate is unsustainable.  

11. In the result ,  the Criminal Pet it ion is allowed quashing the 

proceedings in C.C.No.185 of 2016 on the f ile of the Judl.Magist rate of 

First  Class, Srikakulam against  the pet it ioners/ A.1 and A.2 and they are 

acquit ted and their bail bonds shall stand cancelled. Pending 

miscellaneous pet it ions, shall stand closed.   

 

_________________________                              
Dr. B.SIVA SANKARA RAO J, 

Date:10.12.2018 
vvr 
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