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THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 
   

CRIMINAL PETITION No.9046 of 2018  

 

ORDER:  

  

This Crim inal Pet it ion, under Sect ion 482 Cr.P.C., is filed 

quest ioning the Order dt . 27.09.2017 in Crl.M.P.No.5727 of 2017 in 

C.C.No.330 of 2012 passed by I I I  Addit ional Chief Met ropolitan 

Magist rate, Vijayawada, Krishna Dist r ict , perm it t ing the respondent  to 

cont inue the proceedings in C.C.No.330 of 2012 registered for the 

offence punishable under Sect ion 504 I PC on account  of death of 

or iginal com plainant  i.e., father of the pet it ioner, on 11.01.2015, 

though the pet it ioner herein opposed the pet it ion filed under Sect ion 

256 Cr.P.C. for cont inuat ion of the proceedings, but  the t r ial Court  

passed an order perm it t ing the pet it ioner herein to cont inue the 

proceedings.  

 

Aggrieved by the Order dt . 27.09.2017, the pet it ioner filed the 

present  pet it ion on the ground that  under Sect ion 256 Cr.P.C., the 

pet it ioner is not  com petent  to seek perm ission to cont inue the 

proceedings after death of his father and therefore the Order passed 

by the t r ial Court  is illegal since the discret ionary power of the Court  

under Sect ion 256 Cr.P.C., is lim ited to the extent  of dispensing with 

the presence of the com plainant  or cont inue the proceedings even in 

the case of his death.   

 

During hearing, learned counsel for the pet it ioner reiterated the 

said content ion, whereas the respondent  opposed the pet it ion on the 

ground that  the pet it ioner can com e on record and prosecute the 

proceedings, in view of the Judgm ent  reported in Balasah eb  K. 
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Th ack er ay  an d  an o t h er  v  Ven k at  @ Bab r u , S/ o  W am an r ao 1  and 

requested to dism iss the pet it ion.  

 

I t  is an undisputed fact  that  the respondent  filed pet it ion before 

the t r ial Court  under Sect ion 256 Cr.P.C., which deals with the power 

of the Court  to dispense with the appearance of the com plainant  

during t r ial or enquiry and it  reads as follows:   

 

Non - ap p ear an ce o r  d eat h  o f  com p la in an t  :    

(1)  if the summons has been issued on complaint , and on the day appointed for 

the appearance of the accused, or any day subsequent  thereto to which the 

hearing may be adjourned, the complainant  does not  appear, the Magist rate shall, 

notwithstanding anything hereinabove contained, acquit  the accused, unless for  

som e reason he thinks it  proper to adjourn the hearing of the case to som e other 

day :  

Provided that  where the com plainant  is represented by a pleader or by the officer 

conduct ing the prosecut ion or where the m agist rate is of opinion that  the personal 

at tendance of the com plainant  is not  necessary, the Magist rate m ay dispense with 

his at tendance and proceed with the case.  

2)  the provisions of sub sect ion (1)  Shall,  so far as m ay be, apply also to the 

case where the non appearance of the com plainant  is due to the death.  

 

I n view of Clause (2)  of Sect ion 256 Cr.P.C, the sam e procedure 

is applied for dispense with the appearance of the com plainant  and 

cont inuat ion of the proceedings can be followed in case of death also.  

But , it  is the discret ion of the Magist rate.  However, Sect ion 302 of 

Cr.P.C., deals with perm ission to conduct  prosecut ion and in fact  the 

pet it ioner should have filed applicat ion under Sect ion 302 Cr.P.C.  

I nstead of filing such applicat ion, a pet it ion was filed under Sect ion 

256 Cr.P.C.,  

I n the judgm ent  relied upon by the learned counsel for the 

pet it ioner in Ch an d  Dev i  Dag a an d  Ot h er s v  Man j u  K. Hu m at an i  

an d  o t h er s ,  the Apex Court  adverted to both Sect ions 256 and 302 

Cr.P.C. and based on the observat ions in Balasah eb ’s  case, 

concluded that  com petent  person can cont inue the proceedings.  
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A vague advertence is m ade to Sect ion 256 Cr.P.C. in 

Balasah eb ’s  case, but  the Order in effect  is under Sect ion 302 Cr.P.C.   

I n Jim m y  Jah an g i r  Mad an  v  Bo l ly  Car iy ap p a Hin d ley 2,  which is 

referred in para No.4 of the judgm ent  in Balasaheb’s case, an ident ical 

quest ion cam e up for considerat ion and the Apex Court  based on 

Ash w in  Nan u b h ai  Vy as v  St at e o f  Mah ar ash t r a 3,  concluded that  

proceedings can be cont inued by filing applicat ion under Sect ion 302 

Cr.P.C. Therefore, grant ing perm ission under Sect ion 256 Cr.P.C. to 

the respondent  to conduct  prosecut ion is an illegality,  but  the 

pet it ioner is ent it led to file appropriate applicat ion under Sect ions 302 

and 256 Cr.P.C. if advised.  Hence, the Order under challenge is liable 

to be set  aside while grant ing liberty to the pet it ioner to file 

appropriate applicat ion before the Magist rate.  

  

With the above observat ion, this Crim inal Pet it ion is allowed 

set t ing aside the Order dt . 27.09.2017 in Crl.M.P.No.5727 of 2017 in 

C.C.No.330 of 2012 on the file of I I I  Addit ional Chief Met ropolitan 

Magist rate, Vijayawada, Krishna Dist r ict .  

 

As a sequel, m iscellaneous applicat ions pending, if any, shall 

stand closed. 

 

                                              
________________________________________ 

                                                  M. SATYANARAYANA MURTHY, J  
Dat e:   0 3 - 1 0 - 2 0 1 8  
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     Dt .  03-10-2018 
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