
 

SMT JUSTI CE T. RAJANI  

 

CRI MI NAL PETI TI ON No .1 2 0 0 0  o f  2 0 1 3  

 

ORDER:  

 

 This pet it ion is filed, by the pet it ioner, who is A2, seeking 

for quash of the proceedings against  him , in C.C.No.265 of 2013 

on the file of the Court  of I I  Met ropolitan Magist rate, Cyberabad. 

The offence alleged against  the pet it ioner is under Sect ion 138 of 

the Negot iable I nst rum ents Act . 

 

2. Heard the counsel for the pet it ioner and the Public 

Prosecutor appearing for the 3 rd respondent .  None appears for 

the 1st and 2nd respondents in spite of not ice. 

 

3. The averm ents in the com plaint  are that  the com plainant  

and A2 are known to each other and, as such, A2 approached 

the com plainant  and took hand loan of Rs.5 lakhs and prom ised 

to repay the sam e within two m onths.  Believing the said words, 

he gave a sum of Rs.5 lakhs to the accused as a hand loan.  A2 

executed a prom issory note on 15.10.2012, for a sum  of Rs.5 

lakhs.  After a period of two m onths, the com plainant  

approached A2 request ing him  to repay the said loan am ount , 

then A2 requested the com plainant  for three m onths t im e.  After 

the said period of three m onths, A2 again issued a cheque drawn 

on I CI CI  Bank Ltd., which belongs to A1 firm , in which the 

pet it ioner herein is a partner.   

 

4. Now the counsel for the pet it ioner contends that  the 

cheque was issued on behalf of A1 firm , in which this pet it ioner 
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is a partner.  He contends that  the loan was taken by the 

pet it ioner as a personal loan and not  for the com pany.  He also 

relies on the judgm ent  of this court  reported in Ot h iap p an  v s. 

St at e o f  An d h r a Pr ad esh 1, wherein the pet it ions are filed 

m ainly challenging that  the prosecut ion levelled against  the 

com pany and not  in the individual capacity and added to that  the 

cheques were not  issued in the individual capacity and that  there 

is no enforceable liabilit y.  The facts of that  case are different  

from  the facts of this case, as, it  is the Com pany, which went  

before the High Court  seeking for quash, whereas in the case on 

hand, the com pany did not  issue the cheque. 

 

5. The other ruling relied upon by the counsel for the 

pet it ioner is also rendered by this court  reported in D.Ch an d r a  

Red d y  v s. Gh ou r iset t i  Pr ab h ak ar 2.  The facts being that  the 

pet it ioner took a loan from  the com plainant  and towards 

repaym ent  of loan, cheque, which was issued by the pet it ioner 

as Managing Director of Com pany, was bounced;  that  the 

cheque was drawn on an account  m aintained by the Com pany 

and not  on account  m aintained by the accused in his personal 

capacity;   that  the accused was sought  to be prosecuted in his 

individual capacity;  that  the requirem ent  of sect ion 138 of the 

Act  that  the cheque should have been drawn by the accused on 

the account  m aintained by him  was not  sat isfied.   

 

6. From  the above, it  is clear that  the facts of the said case 

seem  to be also different  from  the facts of this case.  There the 
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Managing Director is prosecuted individually but  in this case, the 

com pany is also added as an accused and this pet it ioner, who is 

a partner of A1 firm , was also added.  The averm ents in the 

com plaint  would show that  the pet it ioner borrowed the am ount  

for his urgent  business needs.  The business obviously of the 

pet it ioner is of A1 firm , there is no plea that , being a partner 

therein, he had other business.  Hence, unless the t r ial is taken 

up and the facts relat ing to the nature of the t ransact ions that  

are perm it ted to be done by the pet it ioner and the extent  of 

liberty that  is given to the pet it ioner with regard to operat ing the 

account  of the firm , are gone into, the t rue facts would not  com e 

out .  Sim ply because the cheque was drawn on the nam e of A1 

firm , it  cannot  be said that  the pet it ioner is not  liable for 

prosecut ion under Sect ion 138 of N.I .Act .  Unless all the relevant  

facts are perm it ted to be brought  forth during t r ial, the liabilit y 

of the pet it ioner cannot  be decided. 

 

7. I n view of the above, this court  opines that  this is not  a fit  

case for quashing the proceedings at  this stage.  However, it  is 

m ade clear that  the t r ial court  shall decide the m at ter 

uninfluenced by the observat ions m ade by this court  in this 

order. 

 

8. With the above observat ions, the Crim inal Pet it ion is 

dism issed.  I nter im  stay granted by this court  on 25.03.2014 

shall stand vacated. 
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 As a sequel, the m iscellaneous applicat ions, if any pending, 

shall stand closed.  

 

_ _ _ _ _ _ _ _ _ _  

T. RAJANI , J 

August  29, 2018 

LMV 


