
THE HON’BLE Dr . JUSTI CE SHAMEEM AKTHER 
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JUDGMENT:   

 

This appeal is filed under Sect ion 173 of the Motor Vehicles 

Act , 1988, by the appellant - I nsurance Com pany aggrieved by 

the order dated 01.04.2005 passed in O.P.No.238 of 2000 on the 

file of the Motor Accident  Claim s Tribunal-cum - I I  Addit ional 

Dist r ict  Judge (Fast  Track Court -1) , Kham m am  ( for short  ‘the 

Tribunal’) . 

 

2.  Heard the learned Standing Counsel for appellant -

I nsurance Com pany, the learned counsel for the respondent-

claim ant  and perused the record.   

 

3. Learned counsel for the appellant - I nsurance 

Com pany would contend that  a cover note was issued  by the 

appellant - I nsurance com pany covering the r isk of the offending 

vehicle bearing No.TN 45A 6232.  As the cheque issued by the 

insured in favour of insurer was dishonoured, the cover note was 

cancelled by way of let ter dated 21.01.1998.  I t  was duly 

int im ated to the insured.  The Tribunal, without  advert ing to the 

sam e, tagged liabilit y against  the appellant - insurer, which is 

unsustainable and ult im ately prayed to allow the appeal.  I n 

support  of his content ion, he relied on the decisions reported in 

Nat ion al  I n su r an ce Com pan y  Lim i t ed  v . Seem a Malh o t r a 1 

and Un i t ed  I n d ia  I n su r an ce Com p an y  Lim i t ed  v . Par v at h i  
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Ram ach an d r am 2 wherein the Hon’ble Apex Court  and this 

Court  had taken a sim ilar view. 

 

4. Learned counsel for the respondent -claim ant  would 

contend that  the Tribunal after analysing the ent ire evidence on 

record, tagged liabilit y against  the appellant - insurer, as there 

was a cover note covering the r isk of the offending vehicle and 

directed the appellant - I nsurance Com pany to pay the 

com pensat ion at  first  instance and recover the sam e from  the 

owner of the vehicle. 

 

5. I n view of the subm issions m ade by both sides, the 

point  for determ inat ion is, whether the order passed against  the 

appellant - insurer to pay the com pensat ion at  first  instance and 

recover the sam e from  the owner of the offending vehicle is 

sustainable ? 

 

6. As per the evidence placed on record, the cover note 

was issued for a period from  13.12.1997 to 12.12.1998, 

pursuant  to the cheque given by the owner of the offending 

vehicle bearing No.TN 45 A 6232. The said cheque was 

presented by the insurance com pany and it  was dishonoured on 

21.01.1998.  Consequent ly, the insurance com pany had 

cancelled the cover note vide let ter dated 21.01.1998 duly 

int im at ing the sam e to the owner of the vehicle.  The alleged 

accident  occurred on 15.07.1998 i.e., m uch after the 

cancellat ion of the policy of insurance by way of let ter dated 

21.01.1998.  To substant iate the sam e, the appellant - insurer 
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exam ined its em ployee as R.W.1 and got  m arked Ex.B1-cheque, 

Ex.B2-cheque dishonour let ter of the bank and Ex.B3- let ter of 

int im at ion of cancellat ion of policy by the I nsurance Com pany to 

the owner of the offending vehicle.  So it  goes to show that  there 

was no insurance policy for the offending vehicle as on the date 

of occurrence of the accident . 

7. I n Seem a Malh o t r a  &  o t h er s  case (1 supra) , the 

insured died in the accident  and his dependants viz.wife and 

children, claim ed com pensat ion.  The Hon’ble Apex Court  held 

that  when the insured failed to pay prem ium  prom ised or when 

the cheque issued by him  towards prem ium  is returned 

dishonoured by the bank concerned, the insurer need not  

perform  his part  of the prom ise and the corollary is that  the 

insured cannot  claim  perform ance from  the insurer in such a 

situat ion, and consequent ly, the appeal filed by the insurance 

com pany was allowed set t ing aside the direct ion given by the 

High Court  concerned to pay com pensat ion.  

8. I n Par v at h i  Ram ach an d r am ’s case (2 supra) , this 

Court , having referred to various decisions of the Apex Court  as 

well as this Court , held that  inasm uch as the cover note issued 

by the insurer was cancelled on account  of dishonour of the 

cheque issued by the insured, the insurer cannot  be m ade liable 

to pay com pensat ion payable to the accident  vict im . 

9. I n the instant  case, the accident  occurred beyond 60 

days after issuance of the cover note i.e., six m onths after the 

cancellat ion of policy of insurance.  There was no cont ractual 

obligat ion.  Moreover,  cont ract  without  considerat ion is void.  
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The decisions cited supra hold the ground and are squarely 

applicable to the facts and circum stances of the case on hand.  

I n view of the sam e, no liabilit y can be tagged against  the 

appellant -  insurance com pany.  The Tribunal had erroneously 

directed the appellant - insurer to pay the com pensat ion at  first  

instance and recover the sam e from the owner.  The said finding 

is unsustainable and as such, the sam e is liable to be set  aside. 

10. I n the result , the appeal is allowed set t ing aside the 

liabilit y fixed by the Tribunal in the im pugned order on the 

insurance com pany.  However, it  is m ade clear that  pursuant  to 

the im pugned award, if any am ount  is deposited and withdrawn 

by the claim ant , the insurance com pany is not  ent it led to recover 

the sam e from  the claim ant .  I t  is perm it ted to recover the sam e 

from  the owner of the offending vehicle in the very sam e 

proceedings before the Tribunal by way of filing Execut ion 

Applicat ion.  For the rem aining am ount , the claim ant  has to 

proceed against  the owner of the offending vehicle.  

 Miscellaneous Pet it ions pending, if any, shall stand closed.  

No order as to costs. 

                                              ______________________ 

             Dr . SHAMEEM AKTHER, J 

26 th June, 2018 

ssp 


