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O R D E R 

 

 Based  on the c omp la int of the 2nd  respondent – Superintendent of 

Polic e, Ad ilabad  Distric t a t Ad ilabad , in c onnec tion with c ommuna l 

c lashes tha t a rose on 10-10-2008  near Panjesha  Mosque, Bha insa  town, 

Ad ilabad  Distric t, c ase in Cr.No.126 of 2008 under Sec tions 147, 148, 448, 

302, 307, 324, 435, 436, 427, 332, 153(A) read  with 149 of IPC and  Sec tion 

7(1) of Crimina l Law Amendment Ac t, was reg istered  on the file of Sta tion 

House Offic er, Bha insa  Town Polic e Sta tion, Ad ilabad  Distric t, aga inst the 

petitioners and  others as A-1 to A-24. Petitioners were a rrested  and  

released  on ba il.    In the sa id  inc ident, three injured  persons viz., 

S.K.Quayyum (D-1), Md . Sami (D-2) and  Bhara ti Butham (D-3) d ied .  The 

polic e, a fter c onduc ting  investiga tion, filed  c harge sheet before the c ourt 

of Jud ic ia l First Class Magistra te a t Ad ilabad , Ad ilabad  Distric t, for the 

a lleged  murder of Bhara ti Buthan (D-3).  On c ommitta l by the c ourt of 

Jud ic ia l First Class Magistra te, Ad ilabad , Ad ilabad  Distric t, c ognizanc e 

was taken and  the c ase was numbered  as S.C.No.102 of 2012 on the file 

of I Add itiona l Distric t and  Sessions Judge, Ad ilabad , c ha rges were 

framed  and  sc hedule was fixed  for tria l.  At this stage, petitioners filed  

Crl.M.P.No.394 of 2016 in S.C.No.102 of 2012 on the file of I Add itiona l 

Distric t and  Sessions Judge, Ad ia lbdad , under Sec tion 173(8) of Cr.P.C., for 

a  d irec tion to the polic e to submit add itiona l or supp lementa ry c harge 
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sheet or report, by making  impartia l investiga tion in Cr.No.126 of 2008 by 

Centra l Investiga tion Agenc y.  The tria l c ourt by order da ted  11.07.2018 

d ismissed  the petition as not ma inta inab le.  Aggrieved  by the same, 

petitioners p referred  revision in Crl.R.C.No.1971 of 2018 on the file of this 

c ourt.  The lea rned  c ounsel for the petitioner submits tha t the sa id  c rimina l 

petition is d ismissed  today i.e., 05-09-2018, as withd rawn.  

 

 2.  The c ase of the petitioners in this writ petition is tha t when three 

injured  persons in the inc ident in question d ied , investiga tion sha ll be 

c onduc ted  in an impartia l manner and  c harge sheet sha ll be filed  a fter 

c ompleting  investiga tion in respec t of c ause of dea th of a ll the three 

dec eased .  But instead  of tha t, filing  c harge sheet only in respec t of one 

dec eased , would  amount to filing  of c harge sheet on inc omplete 

investiga tion, and  p roc eed ing  with the tria l based  on suc h inc omplete 

investiga tion, would  defea t the ends of justic e.   Therefore, in this writ 

petition, petitioners a re seeking  for a  d irec tion to respondents 2 and  3 – 

polic e authorities, to c onduc t further investiga tion in rela tion to dea th of 

Sha ik Quayyum (D-1) and  Mohammed Sami (D-2) and  c onsequently 

d irec t the tria l c ourt i.e., the I Add itiona l Sessions Judge, Ad ilabad , to 

c onduc t tria l aga inst the petitioners in S.C.No.102 of 2012, only a fter 

c omp letion of further investiga tion rela ting  to dea th of dec eased  1 and  2. 

 

 3.  Sri B.Vijaysen Reddy, lea rned  c ounsel for the petitioners, 

reitera ting  the above fac ts, would  submit tha t out of the same inc ident, 
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three persons d ied  and  c harge sheet is filed  only in respec t of one 

dec eased  (D-3) and , therefore, p roc eed ing with the tria l based  on suc h 

inc omplete investiga tion, would  p rejud ice the c ase to the petitioners.  He 

submits tha t when there is no sta tutory p rovision enab ling  the ac c used  to 

seek for further investiga tion, Constitutiona l Courts, in order to meet the 

ends of justic e, c an c ome to the resc ue of the ac c used , in exerc ise of 

jurisd ic tion under Artic le 226 of the Constitution of Ind ia , and  c an order for 

further  investiga tion. In support of his c ontention, lea rned  c ounsel relied  

on the judgments of the Apex Court reported  in DHARAM PAL  v.  STATE OF 

HARYANA1 and  VINAY TYAGI  v.  IRSHAD ALI2. 

 

 4.  On the other hand , lea rned  Government Pleader for Home 

submits tha t the a lleged  c rime was of the year 2008 and  c harge sheet 

was filed  in the year 2009 and  c ognizanc e was taken in the year 2012 and  

tha t when the tria l is about to c ommenc e, petitioner approac hed  the tria l 

c ourt and  a lso this c ourt bela ted ly, as a  a fter thought.  He submits tha t 

investiga tion in respec t of one of the dec eased  (D-3) was c omp leted ,  

therefore, c harge sheet was filed  in respec t of his dea th and  a fter taking  

c ognizanc e and  a lso a fter framing c harges,  tria l c ourt fixed  sc hedule for 

tria l.  He submits tha t in respec t of dea th of other two ac c used , some 

more evidenc e has to be c ollec ted  to be p lac ed  before the c ourt. He 

submits tha t in these c irc umstanc es, ac tion of the tria l c ourt in seeking  to 

                                                 
1
 (2016) 4 SCC 160 

2
 (2013)5 SCC 762 
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proc eed  with the tria l, c annot be found  fault with and  tha t with simila r 

averments, ac c used  filed  Crl.P.No.394/ 2016 in S.C.No.102 of 2012  before 

the tria l c ourt and  the same was d ismissed  on 11.07.2018, as not 

ma inta inab le and  the revision filed  before this c ourt is a lso sta ted  to be 

d ismissed  today i.e., 5.9.2018, as withd rawn and  henc e the same grounds 

c annot be ag ita ted  by the ac c used  before this c ourt under the writ 

jurisd ic tion and  tha t in c ase, they a re aggrieved  by the c harge sheet, their 

remedy would  be under Sec tion 482 of Cr.P.C.  He submits tha t jurisd ic tion 

of this c ourt under Artic le 226 of the Constitution of Ind ia , is d isc retiona ry in 

na ture and  the petitioners have not made out any c ase for exerc ise of 

sa id  jurisd ic tion. 

 

 5.  In this c ase, it is to be seen tha t the a lleged  c rime was of the year 

2008 and  c harge sheet was filed  in the year 2009 and  c ognizanc e was 

taken in the year 2012 and  a fter framing of c harges, sc hedule was fixed  

for tria l and  a t this stage, petitioners filed  the petition before the tria l c ourt 

under Sec tion 173(8) of Cr.P.C. in the year 2016, whic h was d ismissed , 

hold ing tha t petitioners have no loc us stand i and  tha t the sa id  petition is 

not ma inta inab le.  These c irc umstanc es and  the length of time taken by 

the petitioners in moving  the c ourt under Sec tion 173(8) of Cr.P.C., from 

the da te of filing  c harge sheet, taking c ognizanc e and  c ommenc ement 

of tria l,  suggest tha t they a re not serious in pursuing the matter. Further, 

c rimina l revision filed  before this c ourt is sta ted  to be withd rawn today i.e., 
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5.9.2018, obviously on the ground  tha t pa ra llel p roc eed ings c annot be 

pursued  both under the revisiona l as well as writ jurisd ic tions  of this c ourt. 

 

 6.  Even ac c ord ing to the lea rned  c ounsel for the petitioner, there 

a re no sta tutory p rovisions under the Crimina l Proc edure Code, 1973, 

whic h enab le the ac c used  to seek for further investiga tion.  In these 

c irc umstanc es, the issue tha t a rises for c onsidera tion is – ‘whether this 

c ourt in exerc ise of its extraord ina ry, equitab le and  d isc retionary 

jurisd ic tion, under Artic le 226 of the Constitution of Ind ia , c an d irec t the 

investiga ting  agenc y to c onduc t further investiga tion a t the instanc e of 

the ac c used , into the a lleged  c rime and  file c harge sheet and  then d irec t 

the tria l c ourt to p roc eed  with the tria l?’  

 

 7.  With regard  to ordering  further investiga tion or de novo or fresh 

investiga tion or reinvestiga tion by some other investiga ting  agenc y, the 

Apex Court in DHARMPAL  v. STATE OF HARYANA (1 supra ), held  as under: 

 “ 24.  Be it noted  here tha t the c onstitutiona l c ourts c an d irec t for further 

investiga tion or investiga tion by some other investiga ting agenc y.  The purpose 

is, there has to be a  fa ir investiga tion and  a  fa ir tria l.  The fa ir tria l may be quite 

d iffic ult unless there is a  fa ir investiga tion.  We a re absolutely c onsc ious tha t 

d irec tion for further investiga tion by another agenc y has to be very sparing ly 

issued  but the fac ts dep ic ted  in this c ase c ompel us to exerc ise the sa id  power.  

We a re d isposed  to think tha t purpose of justic e c ommands tha t the c ause of 

the vic tim, the husband of the dec eased , deserves to be answered  so tha t 

misc a rriage of justic e is avoided .  Therefore, in this c ase the stage of the c ase 

c annot be the governing fac tor. 

 

 25.  We may further eluc ida te.  The power to order fresh, de novo or 

reinvestiga tion being  vested  with the c onstitutiona l c ourts, the c ommenc ement 

of a  tria l and  examination of some witnesses c annot be an absolute 

imped iment for exerc ising the sa id  c onstitutiona l power whic h is meant to 

ensure a  fa ir and  just investiga tion.  It c an never be forgotten tha t as the grea t 

oc ean has only one test, the test of sa le, so does justic e has one flavour, the 

flavour of answering to the d istress of the peop le without any d isc rimina tion.  

We may hasten to add  tha t the democ ra tic  set-up  has the potentia lity of 

ruina tion if a  c itizen feels, the truth uttered  by a  poor man is seldom listened  to.  

Not for nothing it has been sa id  tha t sun rises and  sun sets, light and  darkness, 

winter and  sp ring  c ome and  go, even the c ourse of time is p layful but truth 
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rema ins and sparkles when justic e is done.  It is the bounden duty of a  c ourt of 

law to uphold  the truth and  truth means absenc e of dec eit, absenc e of fraud  

and  in a  c rimina l investiga tion a  rea l and  fa ir investiga tion, not an investiga tion 

tha t revea ls itself as a  sham one.  It is not ac c eptab le.  It has to be kept 

uppermost in mind  tha t impartia l and  truthful investiga tion is impera tive.  If there 

is indenta tion or c onc avity in the investiga tion, c an the “ fa ith”  in investiga tion 

be regarded  as the gospel truth?  Will it have the sanc tity or the purity of a  

genuine investiga tion? If a  grave susp ic ion a rises with regard  to the 

investiga tion, should  a  c onstitutiona l c ourt c lose its hands and  ac c ep t the 

p roposition tha t as the tria l has c ommenc ed , the matter is beyond  it? Tha t is the 

“ tour de forc e”  of the p rosec ution and  if we a llow ourselves to say so it has 

bec ome “ idée fixe”  but in our view the imperium of the c onstitutiona l c ourts 

c annot be stifled  or smothered  by bon mot or polemic .  Of c ourse, the susp ic ion 

must have some sort of base and  founda tion and  not a  figment of one’s wild  

imagina tion.  One may think an impartia l investiga tion would  be a  nostrum but 

not doing so would  be like p laying possum.  As has been sta ted  ea rlier, fac ts 

and  self-evident and  the grieved  p rotagonist, a  person belong ing to the lower 

stra ta .  He should  not ha rbour the feeling  tha t he is an “ orphan under law” . 

 

 

 8.  In another judgment, in VINAY TYAGI  vs. IRSHAD ALI (2 supra ), 

the Apex Court held  as under: 

 20.  Having notic ed  the p rovisions and  relevant part of the sc heme of the 

Code, now we must examine the powers of the Court to d irec t investiga tion. 

Investiga tion c an be ordered  in varied  forms and  a t d ifferent stages. Right a t 

the initia l stage of rec eiving the FIR or a  c ompla int, the Court c an d irec t 

investiga tion in ac c ordanc e with the p rovisions of Sec tion 156(1) in exerc ise of 

its powers under Sec tion 156(3) of the Code. Investiga tion c an be of the 

following kinds :  

(i) Initia l Investiga tion.  

(ii) Further Investiga tion.  

(iii) Fresh or de novo or re-investiga tion.  

22.  ‘Further investiga tion’  is where the Investiga ting Offic er ob ta ins 

further ora l or doc umenta ry evidenc e a fter the fina l report has been filed  

before the Court in terms of Sec tion 173(8). This power is vested  with the 

Exec utive. It is the c ontinuation of a  p revious investiga tion and , therefore, is 

understood and  desc ribed  as a  ‘ further investiga tion’ . Sc ope of suc h 

investiga tion is restric ted  to the d isc overy of further ora l and  doc umenta ry 

evidenc e. Its purpose is to b ring the true fac ts before the Court even if they a re 

d isc overed  a t a  subsequent stage to the p rimary investiga tion. It is c ommonly 

desc ribed  as ‘ supp lementa ry report’ . ‘Supp lementa ry report’  would  be the 

c orrec t exp ression as the subsequent investiga tion is meant and  intended  to 

supp lement the p rimary investiga tion c onduc ted  by the empowered polic e 

offic er. Another signific ant fea ture of further investiga tion is tha t it does not 

have the effec t of wip ing out d irec tly or imp lied ly the initia l investiga tion 

c onduc ted  by the investiga ting agenc y. This is a  kind  of c ontinuation of the 

p revious investiga tion. The basis is d isc overy of fresh evidenc e and  in 

c ontinuation of the same offenc e and  c ha in of events rela ting to the same 

oc c urrenc e inc identa l thereto. In other words, it has to be understood  in 

c omplete c ontrad istinc tion to a  ‘ reinvestiga tion’ , ‘ fresh’  or ‘ de novo’  

investiga tion.  

23. However, in the c ase of a  ‘ fresh investiga tion’ , ‘ reinvestiga tion’  or 

‘ de novo investiga tion’  there has to be a  definite order of the c ourt. The order 

of the Court unambiguously should  sta te as to whether the p revious 

investiga tion, for reasons to be rec orded , is inc apab le of being ac ted  upon. 

Neither the Investiga ting agenc y nor the Magistra te has any power to order or 
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c onduc t ‘ fresh investiga tion’ . This is p rimarily for the reason tha t it would  be 

opposed  to the sc heme of the Code. It is essentia l tha t even an order of 

‘ fresh’ / ’ de novo’  investiga tion passed  by the higher jud ic ia ry should  a lways be 

c oup led  with a  spec ific  d irec tion as to the fa te of the investiga tion a lready 

c onduc ted . The c ases where suc h d irec tion c an be issued  a re few and  fa r 

between. This is based  upon a  fundamenta l p rinc ip le of our c rimina l 

jurisp rudenc e whic h is tha t it is the right of a  suspec t or an ac c used  to have a  

just and  fa ir investiga tion and  tria l. This p rinc ip le flows from the c onstitutiona l 

mandate c onta ined  in Artic les 21 and  22 of the Constitution of Ind ia . Where the 

investiga tion ex fac ie is unfa ir, ta inted , ma la  fide and  smac ks of foul p lay, the 

c ourts would  set aside suc h an investiga tion and  d irec t fresh or de novo 

investiga tion and , if nec essary, even by another independent investiga ting 

agenc y. As a lready notic ed , this is a  power of wide p lenitude and , therefore, 

has to be exerc ised  sparing ly. The p rinc ip le of ra rest of ra re c ases would  

squarely app ly to suc h c ases. Unless the unfa irness of the investiga tion is suc h 

tha t it p ric ks the jud ic ia l c onsc ienc e of the Court, the Court should  be reluc tant 

to interfere in suc h matters to the extent of quashing an investiga tion and 

d irec ting a  ‘ fresh investiga tion’ . 

43.  At this stage, we may a lso sta te another well-settled  c anon of 

c rimina l jurisp rudenc e tha t the superior c ourts have the jurisd ic tion under 

Sec tion 482 of the Code or even Artic le 226 of the Constitution of Ind ia  to d irec t 

‘ further investiga tion’ , ‘ fresh’  or ‘ de novo’  and even ‘ reinvestiga tion’ . ‘Fresh’ , 

‘ de novo’ , and  ‘ reinvestiga tion’  a re synonymous expressions and  their result in 

law would  be the same. The superior c ourts a re even vested  with the power of 

transferring  investiga tion from one agenc y to another, p rovided  the ends of 

justic e so demand suc h ac tion. Of c ourse, it is a lso a  settled  p rinc ip le tha t this 

power has to be exerc ised  by the superior c ourts very sparing ly and  with grea t 

c irc umspec tion. 

 

 

 9.  The quintessenc e of the above judgments is tha t Constitutiona l 

Courts have jurisd ic tion under Sec tion 482 of Cr.P.C. or under Artic le 226 of 

the Constitution of Ind ia , to d irec t fresh  investiga tion, or de novo and  

even reinvestiga tion and  tha t they a re a lso vested  with the power of 

transferring  the investiga tion from one agenc y to another, p rovided   the 

ends of justic e demand  suc h a   c ourse of ac tion and  tha t suc h power has 

to be exerc ised  sparing ly, with grea t c irc umspec tion and  tha t 

c ommenc ement of tria l and  examina tion of some witnesses,  i.e., stage of 

the p roc eed ings, c annot be an imped iment for exerc ising  suc h power. 

 

 10.  Fac ts in the above c ases relied  on by the lea rned  c ounsel for 

the petitioners d isc lose tha t the vic tims of the c rime therein approac hed  

the apex c ourt.  In the p resent c ase, the petitioners a re the ac c used  and  
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investiga tion in respec t of dea th of one of the dec eased  i.e., D-3 was 

c omp leted , c harge sheet was filed  and  the c ognizanc e was taken and  

tria l c ourt is c ommenc ing the tria l.  Though it is not a  ba r, but as held  in 

Vinay Tyag i’ s c ase (2 supra ), it has to be exerc ised  in ra rest of ra re c ases, 

when unfa irness of investiga tion is suc h tha t it p ric ks the jud ic ia l 

c onsc ienc e of the c ourt, but in the p resent c ase, the only a llega tion of 

petitioners is tha t though three dea ths took p lac e a t a  time, c harge sheet 

is filed  in respec t of one dea th, with inc omplete investiga tion. Therefore, 

the fac ts in the p resent c ase a re d ifferent from the fac ts dea lt with by the 

Apex Court in the above c ited  dec isions and  the law la id  down in the sa id  

dec isions, c annot be made app lic ab le in a  stra itjac ket formula . 

 

 11.  It is to be seen tha t exerc ise of p lenary jurisd ic tion of this c ourt 

under Artic le 226 of the Constitution of Ind ia , to meet the ends of justic e, 

c annot be limited  by any sta tutory p rovision.  But, as a lready noted  

above, the Apex Court  held  tha t suc h jurisd ic tion of this c ourt, has be 

exerc ised  sparing ly, with grea t c irc umspec tion and  the fac ts and  

c irc umstanc es of the c ase, sha ll demand  for exerc ise of suc h jurisd ic tion.  

In the p resent c ase, petitioners have not made out any exc ep tiona l 

c irc umstanc es, for exerc ise of p lenary jurisd ic tion of this c ourt for ordering  

further investiga tion. 

 

 12.  For the foregoing reasons, writ petition is devoid  of any merit 

and  the same is ac c ord ing ly d ismissed  a t the stage of admission. 
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 13.  Interloc utory app lic a tions pend ing, if any, sha ll stand  c losed .  

No c osts. 

 

                                                                   -------------------------------------------- 

                                                                         A.RAJASHEKER REDDY,J 

DATE:05—09—2018   

AVS 


