
THE HON’BLE Dr . JUSTI CE SHAMEEM AKTHER 

 

M.A.C.M.A.No .4 4 2 8  o f  2 0 0 8  

an d  

I .A.No .2  o f  2 0 0 9  

( Cr oss Ob j ect ion s No .5 6 8 8  o f  2 0 0 9 )  

 

JUDGMENT: -  

 

 Challenging the Order, dated 30.06.2008, passed in 

O.P.No.2995 of 2004 by the Motor Accident  Claim s Tribunal-

cum - I I  Addit ional Chief Judge, City Civil Court , Hyderabad, ( ‘the 

Tribunal’,  for brevity) , the United I ndia I nsurance Com pany 

Lim ited preferred M.A.C.M.A.No.4428 of 2008 seeking to set  

aside the im pugned order and the claim ants preferred I .A.No.2 

of 2009 (Cross Object ions No.5688 of 2009)  seeking 

enhancem ent  of com pensat ion. 

 

2.  Heard the learned counsel for both sides and 

perused the record.  For clar ity and convenience, the part ies will 

be hereinafter referred to as per their  array before the Tr ibunal. 

 

3.  The learned Standing Counsel for the appellant  – 

insurance com pany would contend that  lorry bearing No.API  

2628 did not  cause the accident . The Tribunal had granted 

excess com pensat ion and ult im ately prayed to set  aside the 

im pugned order. 

 

4.  On the other hand, the learned counsel for 

respondents/ claim ants would contend that  there is specific 

evidence of P.W.2 to hold that  the driver of the lorry bearing 

No.API  2628 drove it  in a rash and negligent  m anner and caused 

the death of Balaraju (hereinafter referred to as ‘the deceased’) . 



 2 

P.W.2 was also cited as L.W.6-eye witness in the charge sheet  

filed by the police against  the dr iver of the offending vehicle.  

The Tribunal after analysing the ent ire evidence hold that  the 

lorry bearing No.API  2628 was driven by its dr iver in a rash and 

negligent  m anner and caused the death of the deceased.  The 

findings are based on evidence available on record.  There is 

nothing to take a different  view. 

5. Learned counsel for the claim ants further contended 

that  the Tribunal had granted com pensat ion of Rs.6,56,200/ -  

with interest  @ 7.5%  per annum .  The deceased was aged 32 

years but  the Tribunal did not  take the correct  m ult iplier for the 

said age group.  Further, the Tribunal did not  take the m onthly 

incom e of the deceased as per Ex.A6-salary cert ificate. Though 

the annual incom e of the deceased was Rs.75,000/ - , the 

Tribunal had taken the m onthly incom e of the deceased as 

Rs.5,000/ -  only.  Further, the Tribunal did not  add any future 

prospects of incom e.  The Tribunal, while awarding the 

com pensat ion, ought  to have deduced 1/ 4 th towards personal 

expenses of the deceased instead of deduct ing 1/ 3 rd.   

6. Learned counsel for the claim ants relied upon the 

decision reported in Nat ion al  I n su r an ce Com p an y  Lim i t ed  v . 

Pr an ay  Set h i  an d  o t h er s1  and contends that  the Tribunal had 

not  granted adequate com pensat ion towards convent ional heads 

and ult im ately prayed to enhance the sam e. 

7. I n view of the subm issions m ade by both sides, the 

following points ar ise for determ inat ion: -  
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1.  Whether the death of Balaraju was caused due to the 

rash and negligent  dr iving of the lorry bearing No.API  

2628 by its dr iver? 

 

2.  Whether the im pugned order is liable to be set  aside as 

contended by the appellant - insurer or whether the 

claim ants are ent it led for enhancem ent  of 

com pensat ion, as the case m ay be? 

 

8. POI NT No .1 : -  

 The specific content ion of the appellant - insurer is 

that  it  is a case of hit  and run.  I n the FI R, there is no m ent ion of 

lorry num ber, which caused the accident .  Though the alleged 

accident  occurred on 05.10.2004, report  was lodged on 

06.10.2004.  There is evidence of R.W.1, who is an em ployee of 

the insurance com pany.  Through him  Ex.B1-copy of insurance 

policy, Ex.B2-copy of cert ificate, Ex.B3-deposit ion of P.W.1 in 

C.C.No.772 of 2005, Ex.B4-deposit ion of P.W.2 in C.C.No.772 of 

2005, Ex.B5-deposit ion of P.W.3 in C.C.No.772 of 2005, Ex.B6-

deposit ion of P.W.4 in C.C.No.772 of 2005, Ex.B7-deposit ion of 

P.W.5 in C.C.No.772 of 2005, Ex.B8-deposit ion of P.W.6 in 

C.C.No.772 of 2005, Ex.B9-deposit ion of P.W.7 in C.C.No.772 of 

2005, Ex.B10-deposit ion of P.W.8 in C.C.No.772 of 2005, 

Ex.B11- judgm ent  in C.C.No.772 of 2005 were m arked. 

9. Adm it tedly, R.W.1 is not  an eye witness to the 

accident .  He deposed basing on the record. The exhibits m arked 

under ‘B’ series do not  reveal the num ber of the offending 

vehicle.  Ex.B11 is the cert ified copy of the judgm ent  relat ing to 

the subject  cr im inal case, wherein the learned Magist rate 

recorded his findings as under:  
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“So far the evidence on record failed to establish the accused dashed 

his lorry against  the deceased.  Prosecut ion m iserably failed to prove 

the cause of the death of the deceased.  The prosecut ion failed to 

prove the nexus between accused and cr im e vehicle, rash or 

negligence on the part  of the accused and the ident ity of the accused.  

I t  is unsafe to convict  the accused basing on the test im ony of P.Ws.1 

to 3, who are not  the eyewitnesses to the case of the prosecut ion.  

The prosecut ion failed to prove the ingredients of offence under 

Sect ion 304-A I .P.C.”  

 

There is no finding in the crim inal case that  the lorry 

bearing No.AP I  2628 caused the subject  accident .   

 

10. To prove the subject  accident , P.W.2 was exam ined 

before the Tribunal.  He deposed that  Balaraju died due to rash 

and negligent  dr iving of lorry bearing No.AP I  2628. I n the cross-

exam inat ion, he had given the num ber of the lorry, which 

caused the accident  as ‘AP I  2628’.  P.W.2 was cited as eye 

witness in the charge sheet  filed by the police in the said 

cr im inal case.  Ex.A2 is the cert ified copy of charge sheet , which 

reveals that  P.W.2 is an eye witness to the occurrence of 

accident .  Under Ex.A2, there is m ent ion that  the subject  

accident  and death were caused due to the rash and negligent  

dr iving of the dr iver of the lorry bearing No.AP I  2628.  The 

Tribunal while dealing with these aspects relied on the decision 

of the Gujarat  High Court  in Har ish la l  Ch am an la l  Pan ch al  v . 

Dah iy ab i  Jay an t h i la l  Pan ch al 2.  Basing on the ent ire evidence, 

the Tribunal concluded that  the subject  death was caused by 

lorry bearing No.AP I  2628 driven by its dr iver in a rash and 

negligent  m anner on 05.10.2004. The finding of the Tribunal is 

supported by oral and docum entary evidence.  There is no iota 
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of evidence to hold that  the lorry bearing No.API  2628 did not  

cause the accident .  I n view of the circum stances, it  is not  

appropriate to take a different  view.  Therefore, it  can safely be 

concluded that  the subject  accident  was caused and the 

deceased died due to the rash and negligent  dr iving of the dr iver 

of lorry bearing No.API  2628.  Point  No.1 is answered 

accordingly. 

11. Po in t  No .2 : -    

As per the evidence available on record, the age of the 

deceased was 32 years.  There are five dependants of the 

deceased, who are claim ant  Nos.1 to 5 in the im pugned O.P. i.e., 

his wife, children and m other.  Ex.A6 is the incom e tax return of 

the financial year 2003-2004 filed by the deceased Balaraju 

during his life t im e i.e., on 20.08.2004. I t  shows the annual 

incom e of the deceased as Rs.75,000/ - .  The evidence available 

on record also discloses that  the deceased was a sand supplier 

and his annual incom e was Rs.75,000/ - . The claim ants 

contended that  the deceased was earning Rs.15,000/ -  per 

m onth, but  there is no docum entary evidence to prove the sam e.  

The Tribunal after analysing the ent ire docum entary evidence, 

took the m onthly incom e of the deceased as Rs.5,000/ - , 

deducted 1/ 3 rd towards his personal expenses, applied m ult iplier 

‘15.53’ and assessed the com pensat ion payable towards loss of 

dependency at  Rs.6,21,200/ - .  The Tribunal granted Rs.15,000/ -  

towards loss of estate, Rs.15,000/ -  towards loss of consort ium  to 

the 1st claim ant  and Rs.5,000/ -  towards funeral expenses.  I n 
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all,  the Tribunal granted com pensat ion of Rs.6,56,200/ -  to the 

claim ants. 

12. Relying on the decision reported in Nat ion a l  

I n su r an ce Com p an y  Lim i t ed  (1 supra) , the learned counsel 

for the appellant  would contend that  as the deceased was aged 

32 years and was a self em ployed person, 40%  hike in his future 

earnings is required to be taken.  As the deceased was a sand 

m erchant  and incom e tax returns were filed showing his annual 

incom e as Rs.75,000/ - , future hike in his earnings is required to 

be taken.   

13. As per the judgm ent  of the Apex Court  in Sm t .Sar la  

Ver m a an d  o t h er s Vs. Delh i  Tr an sp or t  Cor p o r at ion  an d  

an o t h er 3’ s, the suitable m ult iplier for the age of 32 is ‘16’.  

Since the dependants on the deceased are five in num ber, 1/ 4 th 

has to be deducted from  his salary towards his personal 

expenses.   

14. I n the instant  case, the deceased was dealing in 

sand business and earning Rs.70,000/ -  annually.  His incom e tax 

returns are filed showing the sam e.  For sand business, one has 

to obtain perm it / licence.  The nature of business is not  

cont inuous business act ivity.  I t  is only a seasonal business.  

Considering the totality of circum stances, the incom e of the 

deceased can safely be taken as Rs.6,000/ -  per m onth, which 

com es to Rs.72,000/ -  per annum . After deduct ing 1/ 4 th towards 

the personal expenses of the deceased, the net  cont r ibut ion to 

his fam ily com es to Rs.54,000/ - .  After applying the m ult iplier 
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‘16’, the loss of dependency com es to Rs.8,64,000/ - . Therefore, 

the claim ants are ent it led to Rs.8,64,000/ -  towards loss of 

dependency.  Further, as per the decision of the Apex Court  in 

Nat ion al  I n su r an ce Com p an y  Lim i t ed  (1 supra) , claim ant  

No.1 is also ent it led to Rs.40,000/ -  towards loss of consort ium , 

Rs.15,000/ -  towards funeral expenses and Rs.15,000/ -  towards 

loss of estate.  The enhanced com pensat ion of Rs.9,34,000/ -  

(Rs.8,64,000/ -  +  Rs.70,000/ - )  carr ies interest  @ 7.5%  per 

annum  from  the date of pet it ion t ill the date of deposit . 

15. I n the result , the appeal filed by the insurance 

com pany is dism issed and the cross-object ions ( I .A.No.2 of 

2009)  filed by the claim ants are part ly allowed. 

 Miscellaneous pet it ions, if any, pending in both these 

appeals, stand closed.  No order as to costs. 

 

______________________ 

Dr . SHAMEEM AKTHER, J 

 

4 th July, 2018 

ssp 


