
HON’BLE SRI  JUSTI CE C. PRAVEEN KUMAR 

    

WRIT PETITION No.29482 OF 2018  

 
ORDER: 

 

1) The present  writ  pet it ion came to be f iled seeking 

issuance of writ  of mandamus declaring the act ion of the 

second respondent  in issuing proceedings F.No. 

9/ B2/ M/ HYD/ 2002, dated 24.07.2018 in recognizing the third 

respondent  as Mut tawalli of the Dargah of late Hazrat  Peer 

Elahi Baksh Shah-e-Irfan, Peer Abdul Aziz Shah Irfani and Peer 

Syed Shah Asadullah Hussaini Irfani (RA), for a period of three 

years, as il legal, improper and incorrect .   

2) The averments in the aff idavit  f iled in support  of the writ  

pet it ion would show that  the Dargah Peer Elahi Baksh, is well 

known as Dargah of Hyderabad and number of devotees visit  

the Dargah of late Hazrat  Peer Elahi Baksh Shah-e-Irfan and 

Peer Abdul Aziz Shah Irfani (RA).  The father of the pet it ioner 

by name Syed Asadullah was one of the devotees of late Abdul 

Aziz Shah and his ent ire family has been serving on the said 

dargah, from the generat ion to generat ion and for that  Abdul 

Aziz Shah, who was descendent  of Peer Elahi Baksha, in whose 

name the dargah was const ructed,  appointed the father of the 

pet it ioner as Khalifa and Saj j ada Nasheen.  The said Abdul 

Aziz Shah died on 11.12.1963.  The said Abdul Aziz Shah, 
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purchased a piece of land at  Nampally during the life t ime of 

Saint  Hazrat  Khaj a Elahi Baksh and also const ructed a tomb 

over the grave of Elahi Baksh, a Sama Khana and four mulgies 

over the land purchased by him and also executed a waqf 

deed, dated 13.05.1945.  After the death of Abdul Aziz Shah, 

one Zahoorullah, who is the brother of the third respondent ,  

has set  up a false claim stat ing that  he was appointed as 

Saj j ada Nasheen for the subj ect  waqf inst itut ion and 

accordingly f iled O.S.No.87 of 1967 against  the father of the 

pet it ioner.  After conduct ing a detailed t rial,  the said suit  was 

dismissed, with a f inding that  the father of the pet it ioner was 

appointed as Saj j ada Nasheen and Mut tawalli of the subj ect  

Dargah.  Against  the said j udgment , the said Zahoorullah f iled 

A.S.No.280 of 1972, which was also dismissed.  Challenging 

the same, S.A.No.683 of 1975 came to be f iled before this 

High Court , which was remanded back to the f irst  appellate 

Court .  After a detailed enquiry, the f irst  appellate Court  

dismissed the appeal.  Aggrieved by the same, S.A.No.642 of  

1978 came to be f iled before this High Court .  By an order 

dated 20.10.1987, this High Court  dismissed the second appeal 

holding that  the family of the third respondent  has no 

ent it lement  over the said dargah and the father of the 

pet it ioner alone is ent it led to hold the post  of Saj j ada 

Nasheen and Mut tawali.   The father of the pet it ioner 
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cont inuously discharged his dut ies as Saj j ada Nasheen and 

Mut tawalli and developed the Dargah by put t ing his efforts 

and was performing annual Urs by spending huge amounts.  It  

is stated that  the father of the pet it ioner died in the year 

1986.  During his life t ime, the pet it ioner herein was 

appointed as Khalifa, Saj j ada Nasheen and Mut tawalli of  the 

Dargah.  After the death of his father, the pet it ioner resumed 

the dut ies of Saj j ada Nasheen and Mut tawali and the same 

was informed to the Waqf Board by the pet it ioner and the 

Waqf Board acknowledged the services rendered by the 

pet it ioner.  The pet it ioner made a representat ion for issuance 

of Towliath proceedings in his name, to which the Waqf Board 

had issued a not if icat ion dated 29.09.2011, while so, the third 

respondent  f iled his obj ect ions and claimed that  he is 

Mut tawalli and Saj j ada Nasheen of the said Inst itut ion.  The 

Waqf Board appointed an enquiry off icer, who without  

appreciat ing the Court  orders submit ted his report ,  basing on 

which, the Waqf Board issued the impugned proceedings.  

Challenging the same, the present  writ  pet it ion is f iled.   

3) Sri M.A.K.Mukheed, learned counsel appearing for the 

pet it ioner, took me through the j udgments of the t rial Court ,  

appellate Court  as well as the High Court  to show that  the 

father of the pet it ioner herein was recognized as Saj j ada 

Nasheen and Mut tawalli of  the subj ect  Dargah.   
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4) On the other hand, Smt . Rehana Khanam, learned 

counsel appearing for the third respondent , would contend 

that  there is no j ust if icat ion for interference with the order 

passed by the Waqf Board, since the Gazet te not if icat ion 

referred the name of the father of the pet it ioner as second 

person and that  the un-off icial respondent  was not  a party to 

the earlier orders, as such, the earlier orders passed by the 

Courts are not  binding upon him.  It  is stated that  no scrap of 

paper was f iled to show that  the father of the pet it ioner was 

appointed as Mut tawalli.   Only after his demise, the pet it ioner 

moved the Waqf Board in the year 2002, seeking appointment  

as Saj j ada Nasheen and Mut tawalli of Dargah.  It  is stated that  

after the death of original Wakif ,  Abdul Aziz Shah, the father 

of the pet it ioner should have made a similar request  to the 

Waqf Board.  In the absence of the same, the request  of the 

pet it ioner cannot  be accepted.   

5) The quest ion that  falls for considerat ion is whether the 

Waqf Board was j ust if ied in appoint ing the third respondent  as 

a Mut tawalli of the subj ect  Dargah?  

6) It  is to be noted here that  the issue with regard the 

person to be appointed as Mut tawalli insofar as this Dargah is 

concerned, started by way of f il ing O.S.No.87 of 1967 before 

the Court  of the IV Assistant  Judge, City Civil Court , 

Hyderabad.  As seen from the record, after a full f ledged 
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t rial,  the t rial Court  dismissed the suit  holding that  the 

plaint if f  therein by name Mohd. Zahorullah Shah, failed to 

make out  a declarat ion-cum-possession.  Against  that  

j udgment  and decree, the plaint if f  f iled A.S.No.280 of 1972 

before the Court  of I Addit ional Chief Judge-cum-Special 

Judge for Fert il izers and Transport  Cases, City Civil Court , 

Hyderabad, which was dismissed confirming the f indings of 

the t rial Court .  Assailing the same S.A.No.683 of 1975 came 

to be f iled, which was remanded to the lower appellate Court  

with certain obj ect ions.  On remand, the lower appellate 

Court , while holding that  no oral or documentary evidence 

was adduced by the plaint if f  with regard to his appointment  

as Saj j ada Nasheen and Mut tawalli,  dismissed the same.  

Aggrieved by the same S.A.No.642 of 1978 came to be f iled, 

which was also dismissed on 20.10.1987, holding that  the 

plaint if f  has no ent it lement  to be appointed as Saj j ada 

Nasheen of the subj ect  Dargah and also held that  there is 

ample material,  more part icularly in the form of Ex.B26, to 

show that  the f irst  defendant  therein (father of the pet it ioner 

herein) was appointed as Saj j ada Nasheen and Mut tawalli of  

the said Dargah.  Though it  is urged that  the f inding of this 

Court  was confirmed by the Apex Court , but  the order of the 

Apex Court  is not  placed on record.   
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7) A reading of para No.26 of the j udgment  in A.S.No.280 of 

1972, reads as under:  

“ According to Ex.B26, the tenants of the Dargah 

told the Waqf Inspector that  the 1st defendant  

carried out  the repairs to the suit  Dargah and bore 

funeral expenses of his Murshid and that  they used 

to pay rents to the 1st defendant  t il l about  four 

months prior to the death of Abdul Aziz.  Ex.B-26 

further says that  the 1st defendant  is the Saj j ada of 

the suit  dargah, that  Abdul Aziz delivered the 

dargah propert ies to him (1st defendant ).  Ex.B-18 

is the cert if icate given to the 1st defendant  by 

Deewan of Aj meer-e-Sharif  in appreciat ion of the 

services rendered by him to the sut i dargah.  It  is 

admit ted by PW.9 that  the said cert if icate 

contains the signature of Deewan of Aj meer 

Sharif f .   The Municipal Tax receipts Ex.B.37 to 

Ex.B-52) and the Elect ricity Bills Ex.B-53 to Ex.B65 

have been f iled by the 1st defendant  to show that  

he has been paying the local taxes for the Dargah 

property.  The Waqf Board permit ted the 1st 

defendant  to celebrate the Urs at  his cost  and 

issued orders to that  effect  under Ex.B-29 and 

Ex.B-21, Ex.B-23 and Ex.B-24.  The permission 

sought  by the plaint if f  to celebrate the Urs was 

refused under Ex.B22.  Ex.B-15 and Ex.B-16 are the 

let ters dated 11.11.63 and 14.11.63 addressed by 

Abdul Aziz Shah to the 1st defendant .  These 

let ters show that  Abdul Aziz Shah recommended 

the services rendered by the 1st defendant .  I have 

carefully gone through the evidence adduced by 
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the 1st defendant  but  f ind no grounds to disbelieve 

it .   In my view the evidence adduced by the 1st 

defendant  establishes that  he was appointed 

Saj j ada of the suit  darga.  In view of the foregoing 

discussion, I hold that  the plaint if f  has not  become 

ent it led to the Saj j adaship and Mut tawalliship of  

the suit  dargah by virtue of the waqf deed dated 

08th Theer 1350 Fasli,  that  the plaint if f  was not  

appointed as Saj j ada or Mut tawalli by Abdul Aziz 

Shah and that  no declarat ion was made by the 

lat ter in this regard on 13th Moharram 1380 Fasli.   

These points are found accordingly.”   

8) The said f indings of the lower appellate Court  were 

approved by this Court  in second appeal.  A reading of the 

said f inding clearly indicates that  the tenants of Dargah used 

to pay rents to the f irst  defendant  therein.  The document  

Ex.B-26 further shows that  the f irst  defendant  (father of the 

pet it ioner herein) is the Saj j ada of the suit  dargah as Abdul 

Aziz (original waqif) delivered Dargah propert ies to the 1st 

defendant  (father of the pet it ioner).  Accordingly, held that  

the plaint if f  was not  appointed as Saj j ada or Mut tawalli of 

subj ect  Dargah by Abdul Azizs and no declarat ion was made 

lat ter in this regard.   

9) Having regard to the f indings, which are approved by 

both the Courts,  it  is very clear that  the father of the 

pet it ioner herein was recognized/ appointed as Saj j ada 

Nasheen and Mut tawalli of the subj ect  Dargah.  In spite of 
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there being such a categorical and specif ic f inding, the 

Enquiry Off icer, TSWB, Hyderabad, in his enquiry report  has 

the audacity to say that  “ the f indings in the j udgment  are 

only obiter and that  they have not  binding effect ” , and 

accordingly did not  give any importance to the f indings given 

by the Court .   

10) It  may be t rue that  the un-off icial respondent  was not  a 

party to the earlier proceedings, but  as long as the f inding of 

the Court , holding the father of the pet it ioner as Saj j ada 

Nasheen and Mut tawalli of the subj ect  dargah, remain un-

challenged, the same cannot  be ignored, more so, having 

regard to the manner in which the observat ions of the Court , 

came to be dealt  with by the Enquiry Off icer.    

11) Having regard to the above, the writ  pet it ion is allowed. 

Consequent ly, miscellaneous pet it ions, if  any, pending in this 

Writ  Pet it ion shall stand closed.   There shall be no order as to 

costs.  

      
 _________________________ 

     JUSTICE C. PRAVEEN KUMAR 

                                                                                                                        
01.11.2018  
gkv   
 

 


