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      THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 
  

CIVIL REVISION PETITION No.3794_2016  

 

ORDER:  

 

This Civil Revision Petition, under Artic le 227 of the Constitution of 

Ind ia , is filed  c ha lleng ing  the Order d t. 11.03.2016 in I.A.No.584 in 

O.S.No.385 of 2011 passed  by the Princ ipa l Junior Civil Judge, Tena li, to 

grant leave to the petitioner/ defendant to file c ounter c la im/ add itiona l 

written sta tement by reopening the suit. 

 

The petitioner filed  two app lic a tions viz., to reopen the suit and  to 

grant leave to file c ounter c la im/ add itiona l Written Sta tement c ontend ing 

tha t the respondent/ p la intiff filed  suit for permanent injunc tion aga inst the 

petitioner/ defendant restra ining him from interfering with his peac eful 

possession and  enjoyment of the sc hedule p roperty and  a fter filing  the 

suit, the respondent/ p la intiff ob ta ined  ad  interm  injunc tion, in the guise of 

the sa id  order, he c onstruc ted  a  c ompound  wa ll on the north-east of the 

petitioner’ s site from the petitioner’ s house wa ll to the eastern side in his 

site.  The respondent has no right to c onstruc t c ompound  wa ll in his site a t 

‘WXYZ’  pa th way shown in the defendants p lan filed  a long with the 

petition.  Henc e, the respondent/ p la intiff sha ll remove the sa id  c ompound  

wa ll and  sought for permission of this Court to rec eive c ounter 

c la im/ add itiona l written sta tement under Order 8 Rule 9 CPC and  p rayed  

to a llow the petition.  

 

The respondent/ p la intiff filed  Counter denying the materia l 

a llega tions intera lia  c ontend ing tha t the suit is filed  only for injunc tion and  

the evidenc e on either side was c losed  and  the suit was posted  for 

a rgument and  a t this stage, this Petition to rec eive c ounter 
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c la im/ add itiona l written sta tement c annot be ma inta ined  and  p rayed  for 

d ismissa l of the petition.  

 

Upon hearing both the c ounsel, the tria l Court d ismissed  the 

Petitions as suc h relief c annot be granted  a t the end of the p roc eed ings 

i.e., a t the stage of a rguments, desp ite submitting  tha t no fresh evidenc e 

or add itiona l evidenc e is required  to p rove their c ounter c la im. 

  

Aggrieved  by the Order passed  by the tria l Court, the p resent Civil 

Revision Petition is filed  on the ground  tha t the petitioner is entitled  to set 

up  suc h a  c ounter c la im a t any stage and   there was no limita tion 

p resc ribed  under the Limita tion Ac t.  Moreover, Order 8 Rule 9 CPC 

permits the pa rties to file subsequent p lead ings to ra ise c erta in grounds 

and  tha t no further or add itiona l evidenc e is required  to be adduc ed  by 

the petitioner, but the tria l Court d id  not c onsider the request of the 

petitioner and  c ommitted  an error in d ismissing the petition.  

 

During  hearing , lea rned  c ounsel for the petitioner, reitera ted  those 

grounds in the grounds of petition and  mostly demonstra ted  tha t the 

respondent/ p la intiff c onstruc ted  a  c ompound  wa ll in the guise of ad  

interim  injunc tion and  the petitioner is entitled  to ra ise an add itiona l p lea  

to c la im dec la ra tion of their title to the p roperty, but the tria l Court d id  not 

c onsider this request of the petitioner though there was no limita tion to 

c la im suc h relief under Order 8 Rule 9 CPC and  p rayed  to set aside the 

Order permitting  the petitioner to file a  c ounter c la im/ add itiona l written 

sta tement under Order 8 Rule 9 CPC.  

 

A Notic e was served  on the respondent/ p la intiff, but none 

appeared  on his beha lf.  

 

Considering  the c ontentions of the lea rned  c ounsel for the 

petitioner, the point tha t a rise for c onsidera tion is:  
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“  Whether the petitioners be permitted to file subsequent p leadings 

under Order 8 Rule 9 CPC to set up a c ounter c la im/ additional written 

statement under Order 8 Rule 6-A  CPC when the suit is posted for 

arguments?  

 

POINT:  It is the c ontention of the lea rned  c ounsel for the petitioner from 

the beginning tha t the respondent/ p la intiff ra ised  a  c ompound  wa ll 

enc roac hing into the land  of the petitioner in the guise of ad  interm  

injunc tion ob ta ined  by him from the Court below.  The interim injunc tion 

was ob ta ined  in the year 2011 and  the c ompound  wa ll was c onstruc ted  

illega lly within one year from the da te of ob ta ining  interim order a lleged ly 

and  therefore, the respondent is d isentitled  to enc roac h into the land  of 

the petitioner and  sought for dec la ra tion of title to the p roperty c overed  

by “ WXYZ”  as shown in the written sta tement p lan as absolute owner and  

for c onsequentia l relief of rec overy of possession of p roperty shown as 

“ WXYZ”  in the p lan annexed  to the Written Sta tement and  for remova l of 

c onstruc tion (c ompound  wa ll) ra ised  by the respondent/ p la intiff.  

 

When I adverted  to c ounter c la im, it is silent as to when the 

respondent ra ised  c ompound  wa ll enc roac hing into the land  and  if suc h 

c onstruc tion was ra ised  in the year 2011 immed ia tely a fter ob ta ining ad  

interim  injunc tion, the petitioner is entitled  to c la im the relief of dec la ra tion 

of title over ‘WXYZ”  portions shown in the p lan annexed  to the Written 

Sta tement, within three years from the da te of suc h enc roac hment 

denying the title of the petitioners for c la iming relief of dec la ra tion under 

Artic le 58 of Limita tion Ac t.  Now, the petitioner is c la iming ma in relief as 

dec la ra tion and  c onsequentia l relief is rec overy of possession.  But for 

c la iming rec overy of possession as ma in relief, the limita tion is 12 years.  

However, the p resent petition was filed  in the year 2015 i.e., a fter exp iry of 

3 years period  for c la iming ma in relief of dec la ra tion.  Even otherwise, the 
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question of subsequent p lead ings under Order 8 Rule 9 CPC does not 

a rise, sinc e, the defendant is entitled  to file suc h subsequent p lead ing 

only when lega l heirs a re imp leaded  under Order XXII of CPC or a  3rd 

pa rty is imp laded  under Order 1 Rule 10 CPC or p la int is amended  b rining 

on rec ord  c erta in new fac ts.  But here, Written Sta tement was filed  long 

bac k and  la ter filed  the p resent petition seeking leave of the Court to file 

subsequent p lead ings i.e., a  Counter c la im.   There is a  lot of d ifferenc e 

between Counter c la im under Order 8 Rule 6 A CPC and  Order 8 Rule 9 

CPC i.e., subsequent p lead ings.  Both a re mutua lly exc lusive.  At best, the 

petitioner may seek leave of the Court to set up  c ounter c la im under 

Order 8 Rule 6-A CPC.  Even ac c ord ing to Order 8 Rule 6-A CPC, a  

defendant in a  suit may, in add ition to his right of p lead ing a  set off under 

Rule 6 CPC, set up , by way of c ounter c la im aga inst the c la im of the 

p la intiff, any right or c la im in respec t of a  c ause of ac tion ac c ruing to the 

defendant aga inst the p la intiff e ither before or a fter the filing  of the suit 

but before the defendant has delivered  his defenc e or before the time 

limited  for delivering  his defenc e has exp ired , whether suc h c ounter c la im 

is in the na ture of a  c la im for damages or not, p rovided  tha t suc h c ounter 

c la im sha ll not exc eed  the pec unia ry limits of the jurisd ic tion of the Court.  

Therefore, the petitioner being the defendant before the Court is entitled  

to file a  c ounter c la im whether it is based  on a  c ause of ac tion a rose 

before or a fter filing  of the suit but before the defendant has delivered  his 

defenc e i.e., filing  of Written Sta tement under Order 8 Rule 1 CPC.  

Curiously, in this matter,  the petitioner filed  Petition under Order 8 Rule 9 

CPC and  the petitioner is d isentitled  file suc h sub  sequent p lead ings in the 

absenc e of a llowing any petition under Order 22 or Order 1 Rule 10  or 

Order 6 Rule 17 of CPC.  Moreover, the defenc e was delivered  long p rior 

to the filing of this petition and  the tria l was c omp leted  and  a t the stage 

of a rgument, the petition was filed  under Order 8 Rule 9 CPC. 
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The ma in c ontention of the petitioner before tria l Court and  this 

Court is tha t the petitioner is not going to adduc e add itiona l evidenc e 

and  in the absenc e of any limita tion to file suc h c ounter c la im, d ismissa l of 

the app lic a tion filed  by this petitioner under Order 8 Rule 9 CPC is 

erroneous.  

 

But, this c ontention c annot be susta ined  for the reason tha t 

c ounter c la im filed  under Order 8 Rule 6-A, sha ll have the same effec t as 

a  c ross suit so as to enab le the Court to p ronounc e fina l judgment in the 

same suit, both on the orig ina l c la im and  on the c ounter c la im in view of 

Rule 6 (A) (2) of Order 8 CPC and  the p la intiff is a t liberty to file written 

sta tement in answer to the c ounter c la im vide Sub  Rule (3) of Rule 6-A of 

Order 8 CPC.   Therefore, for a ll p rac tic a l purposes, the c ounter c la im is a  

suit and  the p la intiff/ respondent herein will have a  right to file Written 

Sta tement on the c ounter c la im and  therea fter the Court has to frame 

issues enab ling  the pa rties to adduc e evidenc e on the issues involved  in 

the c ounter c la im.  Merely bec ause, the petitioner is not going to adduc e 

any add itiona l evidenc e in support of the c ounter c la im, the Court 

c annot a llow suc h c ounter c la im a fter delivery of defenc e by the 

petitioner i.e., filing  of Written Sta tement, sinc e the suit is posted  for 

a rguments.  If for any reason, suc h permission is g ranted , the Court has to 

a fford  an opportunity to file Written Sta tement on the c ounter c la im under 

Sub  Rule 3 of Rule 6A of Order 8 CPC  and  issues under Order 14 of CPC 

have to be framed permitting  the parties to adduc e add itiona l evidenc e.  

Even if the petitioner is not going to adduc e any evidenc e, the 

respondent will be g iven an opportunity of adduc ing add itiona l evidenc e 

sinc e the c la im is for dec la ra tion and  rec overy of possession, whic h is 

substantive in na ture. Therefore, a t this stage, when the suit is posted  for 

a rgument, the petitioner is d isentitled  to c la im the relief either under Order 
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8 Rule 9  or under Order 8 Rule 6-A of CPC.  Therefore, the Court below d id  

c ommit no error in d ismissing the petition warranting interferenc e of this 

Court by exerc ising power under Artic le 227 of the Constitution of Ind ia .  

 

Yet, in view of my foregoing d isc ussion, the petitioner is d isentitled  

to file subsequent p lead ings under Order 8 Rule 9 CPC in the p resent fac ts 

and  c irc umstanc es  and  set up  c ounter c la im when the suit is posted  for 

a rguments a fter delivery of defenc e and  c omp letion of tria l.  Therefore, 

the Civil Revision Petition is liab le to d ismissed  as it devoid  of merits.  

 

Ac c ord ing ly, this Civil Revision Petition is d ismissed .  If the petitioner 

filed  any suit independently, the Court is bound  to dec ide the suit 

uninfluenc ed  by the observa tions herein above. No c osts. 

 

As a  sequel, misc ellaneous app lic a tions pend ing, if any, sha ll stand  

c losed .  

   

                                              
________________________________________ 

                                                  M. SATYANARAYANA MURTHY, J  
Dat e:   2 9 - 0 1 - 2 0 1 8  

eh a 
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