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              HONOURABLE Dr. JUSTICE B.SIVA SANKARA RAO 

Criminal Pet it ion No.8407 of 2018 

ORDER : 

 
 The pet it ioner, a private employee, resident  of Burg Dubai, by 

name Safdar Abbas Zaidi represented by his father Khaleem Akthar Abid 

Zaidi as G.P.A. holder maintained the present  ant icipatory bail 

applicat ion in Cr.No.115 of 2018 of Malkaj giri Police Stat ion,  

Rachakonda dist rict ,  Telangana State, registered for the offences 

punishable under Sect ions 376, 417 and 420 IPC. Earlier with self-same 

array, he f iled ant icipatory bail applicat ion in Crl.P.No.4825 of 2018 and 

the same was by detailed order running in 15 paragraphs with 9 pages 

ended in dismissal on 09.07.2018 with observat ion of the same not  a bar 

for future bail applicat ion from showing of any changed circumstances, 

no doubt  to consider on own merits and that  he is not  ent it led to the 

concession of ant icipatory bail from the propensity of the crime which 

prima facie makes out  the offence alleged u/ sec.376 IPC among others 

and thereby the content ions of he is an employee and likelihood of 

loosing j ob if  he is arrested cannot  be outweighed in the considerat ion 

over the sufferance of the vict im.   

2. After said dismissal order dt .09.07.2018, the present  

ant icipatory bail applicat ion is f iled within one month on 08.08.2018 

with 8 paragraphs of averments by reproducing the complaint  in gist , the 

ingredients of Sect ion 376IPC and expressions of the Apex Court  in Kaini 

Raj an Vs. State of Kerala1,  and Vinod Kumar Vs. State of Kerala2,  

referr ing to earlier expressions in State of HP Vs. Mango Ram3 and 

Deelip Singh Vs. State of Bihar4 besides the guidelines for ant icipatory 

                                                 
1 (2013) 9 SCC 113 
2 (2014) 5 SCC 678 
3 (2000) 7 SCC 224  
4 (2005) 1 SCC 88 
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bail laid down at  para-112 of Siddharam Sat lingappa Mhet re Vs. State 

of Maharasht ra5 and Bhadresh Bipinbhai Sheth Vs. State of Guj arat 6 

and  ult imately at  paras-7 and 8 of the bail applicat ion stated there is no 

specif ic averments in the occurrence of rape or any other averment  of  

any possible date or t ime it  had occurred and the conduct  of the 

defacto-complainant  and her mother (not  arrayed therein) as 2nd 

respondent  to the bail applicat ion is systemat ically paranoid, and shows 

pat tern of dist ress and suspiciousness such that  the others mot ives are 

interpreted as malevolent  and such persons are known to harbour severe 

antagonism and such persons suffering with paranoid personality 

disorder, and individuals with this disorder are generally dif f icult  to get  

along with and often have problems with close relat ions because of their 

excessive suspiciousness and host ilit y and unable to collaborate well 

with others at  work and their combat ive and suspicious nature may elicit  

a host ile response in others, which then serves to confirm their original 

expectat ions. They are often rigid, and crit ical by they never accept  

crit icism about  themselves, and this causes signif icant  impairment  in 

academic, occupat ional and/ or social funct ioning. It  is further submit ted 

that  he is never in India and the quest ion that  he is absconding in 

misleading does not  arise.  

 
         3. In fact , in the bail applicat ion from the earlier dismissal order 

referred supra to the date of f il ing supra as to any worth changed 

circumstances ment ioned.  Even in the course of hearing nothing could 

be brought  to the not ice of the Court  of any changed circumstances but  

for placed reliance in addit ion to the decisions referred supra in the bail 

applicat ion, the expressions of the Apex Court  in Pradeep Kumar Verma 

                                                 
5 (2011) 1 SCC 694 
6 (2016) 1 SCC 152 
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Vs. State of Bihar7,  Tilakraj  Vs. State of Himachal Pradesh8 and a 

single j udge expression of Maharasht ra High Court  in ant icipatory bail 

applicat ion No.2221 of 2016, dt .09.01.2017 in Akshay Manoj  Jaisinghani 

Vs. State of Maharasht ra. 

 
 4. The learned Public Prosecutor opposed the bail applicat ion 

saying neither any merits to review the order of dismissal of the 

ant icipatory bail applicat ion by this Court  in the previous month nor 

worth changed circumstances even ment ioned though not  res j udicat a 

for bound to disclose any worth changed circumstances rather 

ment ioning anything as if  a changed circumstance to maintain a 

subsequent  bail applicat ion which is a pre-requisite even for the Court  to 

entertain and that  there is a prima facie accusat ion as concluded earlier 

and the pet it ioner/ A.1 no way deserves concession of ant icipatory bail,  

leave about  the A.2 obtained regular bail is not  a ground to grant  

ant icipatory bail to A.1-the main perpet rator of the crime and in the 

larger interest  of the society.  

 
  5. Heard both sides and perused the material on record.  

 
 6. There is no quarrel on the scope of the ant icipatory bail for 

grant ing or refusal more part icularly from the expression of the Apex 

Court  in Siddaram supra and even from the decision of the Apex Court  in 

Bhadresh supra where it  is observed that  the Court  is not  concerned 

with the feasibilit y of the framing of charge or merits thereof in 

considering the applicat ion of the grant  of ant icipatory bail as that  

would be a mat ter before the t rial Court  for arriving of a f inding of the 

evidence and once charge is framed, the quest ion for considerat ion by 

the Court  an applicat ion for ant icipatory bail at  post -charges stage is 

                                                 
7 (2007) 7 SCC 413 
8 (2016) 4 SCC 140 
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whether in the circumstances of the case, appellant  is ent it led to 

ant icipatory bail or not .  It  was observed regarding the principles that  

the Court  has to come to a conclusion from the verif icat ion of the FIR as 

to false or frivolous complaint  or genuine including of invest igat ive, 

fairness besides gravity of charge and role of accused in evaluat ing the 

facts of the case in exercising discret ion to grant  or refuse besides other 

criteria is not  likelihood of absconding or not  cooperat ing with the 

invest igat ion but  for that  no special case need be made out  for 

ant icipatory bail but  for imposing any necessary condit ions, leave about  

power of the Court  if  at  all to cancel whenever required any such 

concession of bail if  granted and that  thereby there are no other 

inf lexible guidelines or st rait j acket  formula that  can be provided for 

grant  or refusal of ant icipatory bail other than nature and gravity of the 

accusat ion and role of the accused and intensit ies of the accused and 

possibilit y of f leeing from j ust ice or any possibilit y or likelihood of 

repeat ing the same or other crime so that  balance be st ruck between 

free and fair invest igat ion and personal liberty in taking care of any 

apprehension or threat  to vict im or possibilit y of interfering with the 

witnesses or tampering the evidence or material etc. There the facts are 

of the alleged rape occurred 17 years ago in 2001 and no charge so far 

framed and the charge u/ sec.376 is added only in the year 2013 and not  

earlier in saying ent it lement  to the concession of ant icipatory bail with 

reference to it  even the offence u/ sec.376 is added for further 

invest igat ion more than 12 years after regist rat ion of the crime. 

 
 7. Now coming to the accusat ion against  the pet it ioner with 

propensity of the crime concerned, the earlier dismissal order in 

Crl.P.No.4825 of 2018, dt .09.07.2018 in detail dealt  with at  paras-6 and 

7.  Now coming to the content ions in the present  second ant icipatory 
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bail applicat ion at  para-2 what  is ment ioned as “ changed circumst ances 

are evidenced f rom t he fact  t hat  t he Gandhi hospit al  st at ed t hat  t he 

evidence of  sexual  assault  cannot  be ruled out , but  however t he 

medical  examinat ion report  for sexual assault  dt .10.02.2018 (wrongly 

ment ioned as 10.02.2012) st at es t hat  ‘ opinion reserved pending 

availabil i t y of  report s of  t he sample sent .”  It  is in fact  not  a new 

material even.  It  is further averred the vict im did not  report  to police 

but  the defacto-complainant -cum-her mother. In this regard, a perusal 

of the Case Diary clearly shows the vict im was even examined as a 

witness and her version corroborates to the contents of the report  on 

material aspects at  least  if  not , with more details. So far as the report  

of the occurrence in set t ing criminal law in mot ion concerned, there are 

no convent ional protocols as held by the Const itut ion Bench of the Apex 

Court  wayback in R.S.Naik Vs. A.R.Anthuley9.   

 
  8. So far as the legal posit ion on the scope of Sect ion 376 IPC 

including from the decision placed reliance concerned, no doubt , 

learned Single Judge of the Bombay High Court  in Akshay Manoj  

Jaisinghani supra, on facts of the vict im aged 21 years became a friend 

of accused and when he invited her for celebrat ions of his birthday, she 

at tended along with friends and spent  2.5lakhs for gif t ing gold chain, 

mobile phone of Samsung Company, laptap, hair st rait j acketner and 

clothes to him and he promised her to marry and when she went  to his 

house later having promised her to marry, he had sexual intercourse and 

later took her to various hotels under said promise to marry and had 

sexual intercourse without  her consent . He consumed liquor drugs at  the 

t ime of sexual intercourse and when she informed about  their 

relat ionship to the parents of the accused who did not  react  and later 

                                                 
9 AIR (1984) SC 718 
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she realised that  she was pregnant  out  of  sexual relat ionship with him 

and when she informed him so, he advised to go for terminat ion and 

against  her will,  he administered her pills however it  was not  successful.  

Nearly one and half  month later, he had forcible intercourse with her 

and later she went  to Dubai to her parents where she had medical check 

up and found pregnancy was not  terminated and she returned back to 

India and when contacted the accused he abused her and threatened 

saying she should not  give any complaint  against  him to police. It  was 

observed that  a maj or and educated woman concerned, she is supposed 

to fully aware of the consequences of having sexual intercourse with a 

man before marriage and consent  obtained by fraud or inducement  is 

one of the necessary ingredients in such an event  to at t ract  Sect ion 376 

IPC with some material to believe that  she was induced by the accused. 

It  was observed that  sexual urge is a free decision of any maj or 

individual irrespect ive of gender and promise to marry cannot  be a 

condit ion precedent  to have sex, though behavioural pat tern and psyche 

of Indian society to be taken into account  in dealing with the issue and 

ult imately ant icipatory bail was granted therein.  

9.  So far as Pradeep Kumar  supra concerned, it  was against  

dismissal of the discharge applicat ion by the t rial Court  and also by High 

Court  with single line order without  proper considerat ion when 

approached the Apex Court , it  remit ted the mat ter without  expression 

of any opinion on merits for f resh considerat ion, where the charges 

framed were for the offences punishable under Sect ions 376 and 406 

IPC. The Apex Court  in fact  referred Uday Vs.State of Karnataka10  and 

Deelip Singh supra.  There, on facts, the observat ion was that  the t rial 

Court  failed to note while framing charges u/ secs.376 and 406 IPC, of 

                                                 
10 (2003) 4 SCC 46 
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the lady vict im accepted that  whatever physical relat ionship with the 

accused were there with her consent  and she was married to the 

accused. That  being so, the quest ion of any offence punishable under 

Sect ion 376 IPC does not  arise was the observat ion in so remit t ing.  

10. So far as the applicat ion of Sect ion 375 and 376 IPC 

concerned, referring to the two earlier expressions supra, it  was 

observed in Pradeep Kumar  supra that  though the crucial expression in 

Sect ion 375IPC defines ‘ rape’  as ‘ against  her will ’ ,  the consent  def ined 

in sect ion 90IPC is not  in posit ive terms but  what  cannot  be regarded as 

consent  is explained and it  is f irst ly on the point  of view of the vict im 

and secondly on the point  of view of accused and misconcept ion of fact  

is one of the parameters of no consent .  Where it  envisages from the 

second part  of Sect ion 90 IPC of accused to have knowledge or reason to 

believe the consent  of the vict im was in consequences of fear or inj ury 

or misconcept ion of fact .  

11. With that  by referring to Deelip Singh supra where at  paras-

17 to 19, the Apex Court  observed at  page-99 of consent  u/ sec.90 cannot  

be considered as exhaust ive def init ion of  consent  for t he purposes of  

IPC and t he normal connot at ion and concept  of  consent  is not  int ended 

t o be excluded.  In St roud's Judicial Dict ionary it  is def ined consent  as 

‘ an act  of reason, accompanied with deliberat ion, the mind weighing, as 

in a balance, the good and evil on each side’ . Jowit t ,  while employing 

the same language added that  consent  supposes three things a physical 

power, a mental power and a free and serious use of them. Hence if  the 

consent  is obtained by int imidat ion, force, meditated imposit ion, 

circumvent ion, surprise, or undue inf luence etc., it  is to be t reated as a 

delusion, and not  as a deliberate and free act  of the mind. 
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         12. In Udaya supra, the Apex Court  at  page 53 para-12 observed as 

‘ t he Court s in India have by and large adopt ed t hese t est s t o discover 

whet her t he consent  was volunt ary or whet her it  was vit iat ed so as not  

t o be a legal  consent ’  and the same was referred later in Deelip Singh 

supra and further observed in Deelip Singh supra that  as held by Panj ab 

High Court  in Rao Harnarain Singh Sheoj i Singh Vs. the State11 on the 

expression of ‘ consent ’  in the context  of Sect ion 375IPC by Hon’ ble Tec 

Chand  J. at  para-7 of dif ference between consent  and submission and 

however consent  involves submission but  consent  does not  follow and 

the mere fact  of submission does not  involve consent  thereby. The 

proposit ion is virtually repet it ion of what  was stated by Coleridge J in R 

Vs Day12.   

13. It  was also observed of mere fact  of helpless resignat ion in the 

face of unfavourable compulsion, non-resistance and passive giving in, 

cannot  be deemed to be consent .  The 3JB of the Apex Court  in 

Mangoram supra at  para-13 at  page 213 held that  consent  for the 

purpose of Sect ion 375 requires voluntary part icipat ion not  only after 

the exercise of intelligence based on the knowledge of the consequences 

and merely quality of the act , but  af ter having fully exercised the choice 

between the resistance to and assent , where there was consent  or not ,  

is to be ascertained only on careful study of relevant  circumstances.   

 
         14. It  also referred in Division Bench expression of Madras High 

Court  in N. Jaladu,Re13.  that  misconcept ion of fact  is not  a consent  

agreeing under Sect ion 90 IPC in dealing with a kidnap case where the 

parents consent  was taken under a false representat ion of taking the 

minor girl for a fest ival,  however later the marriage was performed with 

                                                 
11  1958 Crl.L.J. 563 
12  (1841) 9 C&P 722 
13  ILR(1913) 36 Mad 453 
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f irst  accused by the second accused who had taken the girl,  in saying 

there was no consent  in observing misconcept ion of fact  is brought  

enough to include of cases where consent  is obtained by 

misrepresentat ion, misrepresentat ion should be regarded as leading to 

misconcept ion of the facts with reference to which the consent  is given. 

 
 15. It  also referred to the j udgment  of Bombay High Court  where 

the view of the Madras High Court  accepted, by Division Bench in 

Parshot tam Mahadev Patharphod Vs. State of Maharasht ra14 of consent  

given pursuant  to a false representat ion that  the accused intends to 

marry the vict im could be regarded as consent  given in misconcept ion of 

fact  and thereby no consent  u/ sec.90 IPC within the meaning 

u/ sec.375IPC. It  also referred the subsequent  Calcut ta High Court  

expression in Jayant i Rani Panda Vs. State15 on facts the vict im alleged 

that  the accused came to her house and had intercourse many a t ime 

allegedly kept  in a secret  with her parents as not  believable of the 

alleged intercourse on the promise to marry, but  for otherwise voluntary 

with consent .  

 
16. It  also referred a Chancery Court  expression in Edgington Vs. 

f it zmaurice16 para-8 referred in Jayant i Rani Panda supra by Calcut ta 

High Court  that  mis-statement  of  the intent ion of the defendant  in doing 

a part icular act  may be mis-statement  of fact , and if  the plaint if f  was 

misled by it ,  act ion of deceit  may be founded in it .  In Uday Supra all the 

case law was referred.  

 
17. From that  in Pradeep Kumar supra at  para-27 in page 721 

observed that  a false promise does not  come within the meaning of the 

                                                 
14 AIR 1963 Bombay 74 
15  1984 Crl.L.J.1535 
16  1885 29 CHD 459 
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consent . Having inclined to agree with this view, but  we must  add that  

there is no st rait j acket  formula for determinat ion whether consent  given 

by the prosecut rix for sexual intercourse is voluntary or whether it  is 

given in misconcept ion of fact  and the Court  must  in each case consider 

the evidence before it  and the surrounding circumstances, before 

reaching any conclusion, because each case has its own peculiar facts 

which may have bearing on the quest ion whether the consent  was 

voluntary, or is given in misconcept ion of fact .  

 
 18. Thus, from the expressions in Uday, Deelip Singh and 

Pradeep Kumar  supra, each case depends upon own facts and mis-

statement  or mis-representat ion is even within the meaning of no 

consent  to const itute the offence of rape. 

 
         19. Coming to the expression in Vinod Kumar Vs.State of Kerala17 

what  was observed on facts that  consequent  sexual indulgement  

amount ed t o consensual sexual relat ionship for which accused cannot  be 

held guil t y for rape. If  accused was honest  or fort hright  and did not  

conceal  anyt hing, he cannot  be convict ed for rape.  It  is clear from the 

above that  in Vinod Kumar  supra, neither new principle laid down nor 

the earlier principle of law explained or overruled.  

 
20. Coming to the expression in Tilakraj  supra, it  was also a case 

where the t rial Court  acquit ted the accused for the offences punishable 

of rape u/ sec.376 IPC besides the other offences charged u/ sec.417 and 

506 IPC whereas the High Court  in appeal by State, convicted for the 

offences u/ sec.417 and 506 IPC and the same when at tacked before the 

Apex Court , the observat ions that  were made therein in set t ing aside the 

High Court ’ s reversal f inding to the above extent , also with observat ions 

                                                 
17  (2014) 5 SCC 678 
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of double presumpt ion after acquit tal for not  to interfere with acquit tal 

unless there are f indings of perversity in the t rial Court ’ s j udgment . On 

facts, it  was held that  the age of the prosecut rix is 40 years and the 

accused is 10 years younger to her,  that  too, she is a Government  

servant  and she was appointed as Protect ion Off icer under the 

Protect ion of Women from Domest ic violence Act , 2005  and she was in 

cont inuous relat ion with the accused since 2 years prior to the alleged 

incident  that  established the physical int imacy and her case on it  is 

under a false pretext  to marry.  On analysis of the facts from the 

evidence on record her version proved false. Thereby the conclusions are 

on factual basis and there is no any new principle of law laid down nor 

the earlier expressions in this regard referred, including on the scope of 

Sect ion 375 and 90 IPC.  

 
21. Apart  from the above, in the earlier order(Crl.P.No.4825 of 

2018), the High Court  answering the bail applicat ion of the pet it ioner, 

referred several expressions in para-12 of the order though not  discussed 

in detail of those with reference to the facts in it s saying from the FIR 

contents and the statement  of  the vict im, it  shows that  the accused 

lured her with a promise to marry and enj oyed her sexually, but  for that  

she could not  even given consent  from which it  comes under the  

offence of rape under Sect ion 375 IPC, for no free consent  as 

contemplated by Sect ions 39 and 90 IPC as already observed on the 

scope of law by this Court  in Bhumpaka Praveen Kumar Vs. State of 

Telangana18,  Deelip, Mangoo Ram Supra,  Deepak Gulat i Vs. State of  

Haryana19,  Yedla Srinivasa Rao Vs. State of A.P.20,  Pradeep Kumar  
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   (2015) 2 ALT Crl. 239 
19  2013 3 ALT Crl.339 SCC 
20  2007 1 ALT Crl.61SCC 
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supra and State of UP Vs. Noushad21.  For that  conclusion, the other 

expression of the Apex Court  in Kart i Vs.State22 also lends support  by 

almost  reiterat ing the principle laid down in Deelip Singh supra. 

  
 22. Having regard to the above, the pet it ioner is not  ent it led to 

the concession of ant icipatory bail.   

 
   23. In the result ,  the Criminal Pet it ion is dismissed. Consequent ly, 

miscellaneous pet it ions, if  any, pending in this Criminal Pet it ion shall 

stand closed.   

 

__________________________ 
               Dr. B. SIVA SANKARA RAO, J 

Date:27.08.2018 
 
Note: L.R.copy to be marked. 
b/ o.vvr 
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