
THE HON’BLE SRI  JUSTI CE C. PRAVEEN KUMAR 
 

AND 
 

THE HON’BLE SMT JUSTI CE T. RAJANI  

 

CI VI L MI SCELLANEOUS APPEAL No .9 1 8  o f  2 0 0 5  

 

JUDGMENT:  (per Hon’ble Sri Just ice C. Praveen Kum ar)  

 
 

 Assailing the com m on order in OP.Nos.11 and 45 of 2001 dated 

11.08.2005 on the file of the I  Addit ional Senior Civil Judge, Kakinada, 

wherein OP.No.45 of 2001 filed for divorce was allowed, the present  

appeal is preferred under Sect ion 28 of the Act  by the 

appellant / respondent . 

 

2.  For the sake of convenience, the part ies will hereinafter be 

referred to as arrayed in the or iginal pet it ion. The facts, as put  forth by 

the pet it ioner/ husband in OP.No.45 of 2001 filed in the Court  below,  

are br iefly as follows:   

 

The pet it ioner m arr ied the respondent  on 01.06.1997 at  

Kakinada as per Hindu r ites and custom s. After the m arr iage, the 

respondent  joined the pet it ioner at  his place in Yanam  for leading a 

m arital life. I t  is said that  she stayed only for 9 days and thereafter,  

her brother cam e there and brought  her back to her house at  Kakinada 

for Ashada Masam . Thereafter, the respondent  was brought  to the 

pet it ioner’s house where it  was discovered that  the respondent  was 

suffer ing with skin disease, having white and red patches all over the 

body, which fact  was not  brought  to the not ice of the pet it ioner or his 

parents at  the t im e of m arr iage. I t  is said that  the pet it ioner was afraid 

that  the said disease m ay be hereditary and the children born through 

of the respondent  would also get  the said disease. However, the 
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parents of the respondent  obtained a cert ificate from  the doctor, to the 

effect  that  she is not  suffer ing from  leprosy but  the disease was only a 

skin disease. Since the sam e was not  cured, the respondent  was 

staying with her parents at  Kakinada since 10.06.1997. I t  is said that  

there was no resum pt ion of co-habitat ion between the pet it ioner and 

the respondent  since 10.06.1997. I n view of the above, the 

respondent  started creat ing stor ies as if the pet it ioner dem anded  

Rs.2 lakhs dowry and a Hero Honda m otor cycle as a condit ion for 

taking her back into the m arital fold. She also filed a cr im inal case in 

CC.No.377 of 1998 under Sect ion 498-A read with 34 I PC. On account  

of the cr im inal case, the father of the pet it ioner suffered severe 

depression due to his arrest  and ult im ately, died of the sam e.  

The respondent  also filed MC.No.35 of 1998 seeking m aintenance and 

obtained an order of m aintenance of Rs.500/ -  per m onth. After the 

judgm ent  in the cr im inal case, respondent  filed OP.No.11.2001 for 

rest itut ion of conjugal r ights with false allegat ions. Thereafter, the 

present  pet it ion cam e to be filed.     

 

A counter cam e to be filed denying the allegat ions m ade in the 

pet it ion except  adm it t ing m arr iage. I t  is said that  som et im e after the 

m arr iage, the pet it ioner developed undue aversion and hat redness 

against  the respondent , for no fault  of her. I t  is said that  the pet it ioner 

raised a dem and to get  m oney from  her parents and whenever the 

respondent  expressed her inabilit y to get  the am ount , she was 

subjected to lot  of physical harassm ent . I t  is said that  pet it ioner kept  

the respondent  out  of conjugal life and drover her out  of the fam ily 

house when the respondent  failed to m eet  the illegal and unlawful 
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dem and for addit ional dowry. I t  is said that  the respondent  is ready 

and willing to join the pet it ioner but  for reasons best  known, the 

pet it ioner is evading to take her back. Hence, pleads that  there are no 

valid ground for grant  of divorce as prayed by the pet it ioner.  

 

 I n support  of the above, the pet it ioner/ husband exam ined 

P.Ws.1 to 3 while the respondent / wife exam ined R.Ws.1 to 3 and got  

m arked Ex.B1. Considering the oral and docum entary evidence,  

the OP was allowed grant ing divorce. Challenging the sam e,  

the present  appeal cam e to be preferred. 

 

3. As per the evidence of P.Ws.1 to 3, the m arr iage between the 

pet it ioner and the respondent  took place on 01.06.1997 at  Kakinada. 

I t  is said that  at  the request  of the respondent , the m arr iage was 

solem nized near the parent ’s house of the respondent . After m arr iage, 

the respondent  was taken to the house of the pet it ioner to lead a 

m arital life. At  that  t im e, P.W.1 not iced that  the respondent  was 

suffer ing with severe skin disease and 9 days thereafter,  

Ashadam asam  intervened and the respondent  left  the com pany of the 

pet it ioner. The evidence of P.Ws.1 and 2 would show that  they advised 

the respondent  and her brother to give proper t reatm ent  to the skin 

disease. On the other hand, the evidence of R.Ws.1 to 3 would show 

that  after m arr iage, the pet it ioner and the respondent  lived for a 

period of one m onth at  Kakinada and thereafter,  she was taken to 

their  j oint  fam ily house to lead a m arital life. Their evidence shows 

that  both of the lived sfor a period of four m onths at  Yanam  and 

during that  period, the fam ily m em bers of the pet it ioner harassed the 

respondent  physically and m entally and also dem anded addit ional 
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dowry. The fact  of giving dowry of Rs.70,116/ -  and 7 sovereigns of 

gold to the pet it ioner besides another sum  of Rs.5,000/ -  towards 

Adapaduchu lanchanam s was spoken to by R.Ws.1 to 3. 

 

4. As stated earlier, the evidence of P.Ws.1 to 3 is consistent  with 

regard to skin disease with which the respondent  was suffer ing and 

since the said disease is com m unicable to the pet it ioner and his 

children, he requested the respondent  to obtain proper t reatm ent . 

With that  advice, she was sent  to Kakinada to her parents house along 

with her brother. Ex.B1, an inland let ter, addressed by P.W.1 to 

R.W.1, showing that  both of them  lived together only for a period of 9 

days and the evidence of P.Ws.1 to 3 indicate that  there was no  

co-habitat ion between the pet it ioner and the respondent  after 

10.06.1997. Even as per the evidence of R.W.1, since Decem ber 1997, 

she was liv ing at  Kakinada without  any contact  with the pet it ioner.  

A dispute was also raised before a local MLA but  the pet it ioner refused 

to hear the advice of the sam e. The evidence of P.W.1 further shows 

that  the respondent  init iated cr im inal case for the offence punishable 

under Sect ion 498-A I PC and MC.No.35 of 1998 claim ing m aintenance 

of Rs.500/ - . I n the cr im inal case, the parents of the pet it ioner were 

arrested, which lead to depression and m ental agony leading to death 

of the father of the pet it ioner. The pet it ioner stated that  all the above 

circum stances lead to the part ies liv ing separately. 

 

5. I t  has to be noted here that  in the cr im inal case, which has been 

filed in CC.No.379 of 1998 on the file of the I V Addit ional Judicial First  

Class Magist rate, Kakinada for the offence punishable under Sect ion 

498-A I PC, the pet it ioner and his m other were convicted but  on appeal 
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against  the said convict ion, they were acquit ted. MC.No.35 of 1998 

filed by the respondent -wife was allowed awarding m aintenance of 

Rs.500/ -  per m onth. From  the above, it  can be inferred that  the 

respondent  was not  interested in leading m at r im onial life with the 

pet it ioner.  

 

6. As seen from  the evidence of P.W.1 and Ex.B1, the pet it ioner 

and the respondent  have lived together only for nine days after 

01.06.1997 and since then, they have been liv ing separately.  

I n spite of best  efforts m ade by the pet it ioner request ing the 

respondent  to join him , after get t ing the skin disease cured, did not  

yield any fruit ful result . Further, it  has also to be noted here that  the 

pet it ion filed by the respondent  for rest itut ion of conjugal r ights was 

rejected and no effort  was m ade by her to challenge the sam e,  

which also m akes it  clear that  the respondent -wife is not  willing to lead 

m at r im onial life with the pet it ioner.  

 

7. On the aspect  of long separat ion itself leading to m ental cruelty,  

a Division Bench of this Court  in KALAPATAPU LAKSHMI  BHARATI  

v . KALAPATAPU SAI  KUMAR
1
 following the judgm ents of the 

Suprem e Court  in SAMAR GHOSH v . JAYA GHOSH [ 2007 (4)  ALD 11 

(SC) ]  and KOHLI  V. NEELU KOHLI  [ (2006)  4 SCC 558]  held that  long 

t im e separat ion itself would lead to m ental cruelty. I t  would be 

relevant  to ext ract  the relevant  para of the aforesaid decision as 

under:  

“1 1 . I n the light  of the undisputed fact  that  the part ies have 

been liv ing separately for nearly 14 years, there may be no 

                                                            

1
 2017 (1) ALD 272 (DB) 
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escape from  the conclusion that  the marriage has irret r ievably 

broken down. As held by the Supreme Court , a long t ime 

separat ion itself would lead to mental cruelty. Therefore, 

irrespect ive of the findings of the lower Court  on the failure of 

the appellant  to prove mental cruelty, she is ent it led to a 

decree for dissolut ion of marr iage on the sole reason that  there 

is not  possible for reunion of the part ies in order to live 

together. Since the m arr iage between the part ies has 

irret r ievably broken down, any at tem pt  to force the part ies to 

live together would tantam ount  to causing m ental cruelty and 

would only prolong the mental agony of the part ies for the rest  

of their  lives.”  

 

8. The Suprem e Court  in K. SRI NI VAS RAO v . A. DEEPA
2
 also 

held as under:  

“9 . The High Court  has taken a view that  since the appellant -

husband and the respondent -wife did not  stay together, there is 

no quest ion of their  causing cruelty to each other. The High 

Court  concluded that  the conclusion drawn by the Fam ily Court  

that  the respondent -wife caused m ental cruelty to the 

appellant -husband is erroneous. We are unable to agree with 

the High Court .  

 

10. Under Sect ion 13(1) ( i-a)  of the Hindu Marr iage Act , 1955,  

a m arr iage can be dissolved by a decree of divorce on a pet it ion 

presented either by the husband or the wife on the ground that  

the other party has, after solemnizat ion of the marriage, 

t reated the pet it ioner with cruelty. I n a series of judgm ents this 

Court  has repeatedly stated the meaning and out lined the 

scope of the term  ‘cruelty’. Cruelty is evident  where one spouse 

has so t reated the other and manifested such feelings towards 

her or him  as to cause in her or his m ind reasonable 

apprehension that  it  will be harm ful or injurious to live with the 

other spouse. Cruelty may be physical or mental.  

 

11. I n Sam ar  Gh osh  [ 2007 (4)  ALD 11 (SC) ]  this Court  set  out  

illust rat ive cases where inference of ‘mental cruelty’ can be 

drawn. This list  is obviously not  exhaust ive because each case 

                                                            

2
 (2013) 5 SCC 226 
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presents it ’s own peculiar factual mat r ix and existence or 

otherwise of m ental cruelty will have to be judged after 

applying m ind to it .  We must  quote the relevant  paragraph of 

Sam ar  Gh osh .  We have reproduced only the instances which 

are relevant  to the present  case …”   

… 

24. I n our opinion, the High Court  wrongly held that  because 

the appellant -husband and the respondent -wife did not  stay 

together there is no quest ion of the part ies causing cruelty to 

each other. Staying together under the sam e roof is not  a pre-

condit ion for m ental cruelty. Spouse can cause m ental cruelty 

by his or her conduct  even while he or she is not  staying under 

the sam e roof. I n a given case, while staying away, a spouse 

can cause m ental cruelty to the other spouse by sending vulgar 

and defam atory let ters or not ices or filing com plaints containing 

indecent  allegat ions or by init iat ing number of judicial 

proceedings making the other spouse’s life m iserable. This is 

what  has happened in this case. 

 

26. We are also sat isfied that  this marr iage has irret r ievably 

broken down. I rret r ievable breakdown of marr iage is not  a 

ground for divorce under the Hindu Marr iage Act , 1955. But , 

where marr iage is beyond repair on account  of bit terness 

created by the acts of the husband or the wife or of both, the 

courts have always taken irret r ievable breakdown of m arr iage 

as a very weighty circum stance amongst  others necessitat ing 

severance of marital t ie. A marriage which is dead for all 

purposes cannot  be revived by the court ’s verdict , if the part ies 

are not  willing. This is because marr iage involves human 

sent iments and emot ions and if they are dried-up there is 

hardly any chance of their springing back to life on account  of 

art ificial reunion created by the court ’s decree. 

 

9. We feel that  the case on hand is ident ical to the cases referred 

to above. Adm it tedly both part ies are liv ing separately since 1997 and 

cases cam e to be filed against  the pet it ioner and his fam ily m em bers, 

which ended in acquit tal. I n view of the judgm ents of the Suprem e 

Court , which was followed by another Division Bench of this court  in 
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KALAPATAPU LAKSHMI  BHARATI ’s case (1 supra) , long separat ion 

for m ore than 18 years would lead to m ental cruelty, irrespect ive of 

the finding of the Court  below. I t  was also held by the Suprem e Court  

that  any effort  m ade to force the part ies to live together would 

tantam ount  to causing m ental cruelty and would only prolong the 

m ental agony of the part ies. Hence, we feel that  the appellant  is 

ent it led to dissolut ion of m arr iage for the reason that  there is no 

possibilit y of reunion for the part ies in order to live together due to 

m ental cruelty.  

 

10. For the aforesaid reasons, we feel that  the order of the Court  

below warrants no interference. 

 

 I n the result , the civil m iscellaneous appeal is dism issed.  

As a sequel, the m iscellaneous applicat ions, if any pending, shall stand 

closed. There shall be no order as to costs. 

 

__________________ 

C. PRAVEEN KUMAR, J 

 

 

__________ 

T. RAJANI , J 
July 12, 2018 

DSKs 


