
 

THE HON’BLE CHI EF JUSTI CE SRI  THOTTATHI L B. RADHAKRI SHNAN 

AND 

THE HON’BLE SMT JUSTI CE T. RAJANI  

 

CRI MI NAL APPEAL No .6 7 4  o f  2 0 1 3  

 

JUDGMENT:  (Per Hon’ble Smt  Just ice T. Rajani)  

 

 

 This appeal is preferred by the appellant  against  the judgm ent  

of the I I I  Addit ional Sessions Judge, Warangal in S.C.No.571 of 2011 

dated 10.06.2013 convict ing and sentencing her to undergo 

im prisonm ent  for life and pay fine of Rs.1,000/ -  in default  to undergo 

sim ple im prisonm ent  for a period of three m onths for the offence 

punishable under Sect ion 302 of the I ndian Penal Code. 

 

2. The facts, in br ief, as can be read from  the charge sheet , are as 

follows:   

 On 07.01.2011 at  13.30 hours a com plaint  was lodged by the 

com plainant , stat ing that , his son, by nam e Duppat i Vijay Kum ar, was 

liv ing with one Mam idala Vijaya, since four years and eking out  

livelihood by doing coolie work. Now and then his son used to com e to 

him  and take m oney from  him . Three days ago it  was not iced that  his 

son and Vijaya have quarrelled on the road and from  the next  day 

onwards, his son was not  found and was m issing. On 06.01.2011, in 

the evening, his elder brother’s daughter, by nam e Shashikala, 

telephoned to him  and inform ed that  Vijaya was roam ing alone at  

Dornakal, but  his son was not  found with her and quest ioned whether 

his son rem ained at  the house. On the next  day i.e. on 07.01.2011, he 

told his younger son, who called Shashikala and she expressed that  

Vijaya was roam ing at  vegetable m arket , Dornakal and saying that  

Vijay Kum ar was dead. His younger son and his son- in- law, together, 
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went  to the condem ned railway quarter of his son, situated at  

Chinthalbast i and found the door of the quarter locked and on 

observat ion, it  was not iced that  the lock was unlocked and then they 

rem oved the latch of the door and went  inside the quarter and found 

the burnt  dead body of his son, in the kitchen room , which was found 

to be suspicious.        

 

Based on the said com plaint , a case was registered in Cr.No.5 of 

2011 under Sect ion 174 of the Crim inal Procedure Code and 

invest igated into. The statem ents of witnesses were recorded,  

the scene of offence panchanam a was conducted and m aterial objects 

were seized from  the scene, inquest  was conducted on the dead body 

of the deceased and later it  was sent  for post  m ortem  exam inat ion to 

FMD, KMC, Warangal. On the basis of the st rong suspicion that  Vijaya, 

who was liv ing with the deceased, com m it ted the offence, she was 

arrested on 09.01.2011 and she m ade a confession about  com m it t ing 

the offence and her confessional statem ent  was recorded and she was 

later sent  to Court  for  judicial rem and. After concluding the 

invest igat ion, the charge sheet  was laid against  for the offence under 

Sect ion 302 I PC. 

 

On appearance of the accused, the I I  Addit ional Judicial 

Magist rate of First  Class, Kazipet  took cognizance of the case under 

Sect ion 302 I PC and after com plying with the legal form alit ies and as 

the case is exclusively t r iable by a Court  of Sessions, com m it ted the 

case to the Sessions Division, Warangal Dist r ict  by vir tue of orders in 

PRC.No.8 of 2011. The learned Sessions Judge, in turn, m ade over the 

case to the Court  of I I I  Addit ional Sessions Judge, Warangal for t r ial 
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and disposal in accordance with law. On appearance of the accused 

before the Court  below, the charges referred to above cam e to be 

fram ed and were read over to the accused, to which the accused 

pleaded not  guilty and claim ed to be t r ied. During t r ial, in support  of 

it s case, the prosecut ion exam ined P.Ws.1 to 22 and got  m arked 

Exs.P1 to P18 and M.Os.1 and 6. After com plet ion of the prosecut ion 

evidence, the accused was quest ioned about  the incr im inat ing 

circum stances appearing in the prosecut ion evidence, when she was 

exam ined under Sect ion 313 Cr.P.C., she denied t ruth in the 

prosecut ion evidence and reported no evidence on her behalf.  

 

3. The Court  below, after considering the evidence and the 

m aterial on record, passed the im pugned judgm ent  against  which the 

present  appeal is preferred on the following grounds:  

 

 The Court  below failed to appreciate the fact  that  P.Ws.1 to 5 

are kith and kin of the deceased;  it  ought  to have appreciated that  

P.Ws.8 and 9 turned host ile and that  P.Ws.6 and 7, before whom  the 

ext ra- judicial confession was alleged to have been m ade, did not  

voluntar ily state about  the sam e, t ill they were exam ined by the police 

on 09.01.2011;  it  ought  to have appreciated that  the fact  of recovery 

of M.Os.1 to 5 itself was doubt ful;  it  ought  to have appreciated that  

the adm ission of P.W.3 with regard to the threat  of com m it t ing suicide 

by the deceased and it  ought  to have observed that  P.Ws.20 and 22 

never visited the scene of offence nor effected the seizure of M.Os.1 to 

6 at  the scene of offence but  conducted only table invest igat ion. Based 

on the above, the appellant  seeks this Court  to set  aside the im pugned 

judgm ent . 
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4. Heard the counsel for the appellant  and the learned Public 

Prosecutor. 

 

5. The counsel for the appellant  contends that  the whole case is 

based on circum stant ial evidence and the nexus between the accused 

and the death of the deceased is not  established by the prosecut ion. 

The prosecut ion failed to prove that  it  m ust  only be the accused,  

who m ight  have killed the deceased. The recoveries m ade from  the 

scene of offence do not , in any m anner, fix the com plicity of the 

accused in the alleged offence. 

 

6. Learned Public Prosecutor, on the other hand, subm its that  the 

confession m ade by the accused to P.W.15 would suffice to conclude 

that  it  was the accused, who killed the deceased. He also relies on the 

burn injury, which was found on the body of the accused, to draw 

support  to his content ion that  the said injury would clinchingly point  

towards the guilt  of the accused. 

 

7. With the above argum ents in view and based on the m aterial on 

record, we fram e the following points for considerat ion:   

 

1.  Whether there was no access to the scene of offence, 

to anyone else, except  the accused. 

 

2.  Whether the evidence of the prosecut ion would prove 

the guilt  of the accused beyond all reasonable doubt . 

 

3.  To what  result .  

 

POI NT No .1 :  

8. The evidence of P.W.1, who is the father of the deceased, would 

show that  the deceased cam e to him  on 01.01.2011 and there was a 
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quarrel between the accused and the deceased on that  day, on the 

road and he does not  know the reason for the said quarrel. On the 

following day, his son was not  seen. After three days i.e. on 

06.01.2001, his brother’s daughter Shashikala inform ed him  on the 

phone, that  the accused was m oving alone here and there and his son 

Vijay Kum ar was not  to be seen in her com pany. Then he inst ructed 

his second son Shiva Kum ar, to search for the deceased. He also sent  

his son- in- law along with his son, to the Chintal Bast i Railway 

quarters, which are condem ned. When both of them  searched at  the 

abandoned quarters, they found the dead body of his son with the 

injur ies on his body in the said quarters. This happened on 07.01.2011 

in the m orning hours. Then he rushed to the police stat ion and gave 

Ex.P1 report .  

 

10. P.W.2 is the m other of the deceased and the wife of P.W.1.  

She also corroborates the evidence of P.W.1.  Even according to 

P.W.2, she went  to the quarters, which is in dilapidated condit ion and 

saw the dead body. 

  

11. P.W.3 is the son of P.Ws.1 and 2 and the brother of the 

deceased. He also states that  the house of the accused is an 

abandoned railway quarter at  Kazipet  and he saw the dead body in the 

kitchen room . P.W.4 also went  along with P.W.3, to the house of the 

accused, which is stated to be an abandoned railway quarter at  

Kazipet . He also states that  the dead body was found in the kitchen 

room . He is the son- in- law of P.Ws.1 and 2. P.W.5 is the wife of P.W.4. 

Her evidence is that  P.Ws.3 and 4 inform ed her that  her brother Vij ay 

Kum ar was lying dead with burn injur ies, in an abandoned railway 
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quarters at  Chintalbast i.  P.W.10 is the neighbour of the accused and 

the deceased. They do not  speak about  the condit ion of the quarter.  

P.W.14 is a witness for the scene of offence panchanam a, who states 

that  the scene of offence is an abandoned railway quarter.  

They prepared a panchanam a and the rough sketch at  the scene of 

offence. P.W.22 is the invest igat ing officer, who conducted the scene 

of offence panchanam a, but  he does not  speak about  the condit ion of 

the quarter.  

 

12. I t  is now necessary to look into the scene of offence 

panchanam a, to see whether there was any lock and key to the 

quarter, so as to prevent  others from  com ing inside. Unfortunately,  

Ex.P5, which is the scene of offence panchanam a, does not  reflect  the 

total descript ion of the scene of offence. I t  only shows that  the 

panchas exam ined the scene of offence and found the dead body and 

other art icles. The rough sketch also does not  offer any assistance, in 

deciding whether there was no access provided to the quarter, apart  

from  the m ain door. I n the report , which is m arked as Ex.P1,  

it  is stated that  the door was bolted and a lock was kept  and that  on 

observat ion, they found that  the lock was hanging to the bolt  but  it  

was not  locked. Even if we go by the contents of Ex.P1, no explanat ion 

com es forth as to why the accused, who has com m it ted the offence, 

would leave the lock without  locking it .  Scope is left  for a hypothesis 

that  som eone m ight  have broke open the lock and entered the house 

and com m it ted the offence, in the absence of the accused.   

 

13. The failure of the prosecut ion to prove the condit ion of the 

quarter and by vir tue of the posit ive evidence com ing forth from  the 
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prosecut ion witnesses that  the scene of offence is an abandoned and 

dilapidated railway quarter, am ple scope is left  to conclude that  the 

scene of offence offered access to outsiders also, in which 

circum stance, the accused cannot  be said, with certainty, to be the 

person who has com m it ted the offence.  

 

 The point  is answered accordingly.  

POI NT No .2 :   

 

14. According to P.W.1, his brother’s daughter Shashikala inform ed 

him  that  the accused was m oving alone here and there and that  his 

son is not  seen along with her, whereas according to P.W.2,  

the accused was m oving alone here and there and telling others that  

Vijay Kum ar was killed. P.W.3 states that  his cousin sister, Shashikala, 

inform ed P.W.1 that  the accused alone was present  in that  house and 

his brother was not  seen in the house, which is absolutely inconsistent  

with the prosecut ion case, as it  is the deceased, who was found in the 

house when they went  to the scene of offence. P.W.4 is the son- in- law 

of P.W.1. According to him  also, the inform at ion given by Shashikala is 

the sam e, as stated by P.W.3. P.W.21 is Shashikala, who was referred 

to by the above witnesses. I t  would be beneficial to look at  her 

evidence, at  this juncture. According to her evidence, on 06.01.2011, 

she heard in the m arket , from  one Mallesham  and Venkatesham , that  

the accused has been canvassing about  the death of Vijay Kum ar in 

Kazipet  and that  the accused was in drunken condit ion. Hence, it  can 

be understood that  the inform at ion, which was passed on by 

Shashikala to P.Ws.1 and 2, is based on the inform at ion given by 

Mallesham  and Venkatesham . Even according to Shashikala,  
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the accused was only canvassing about  the death of Vijay Kum ar and 

she did not  state that  the accused confessed that  she has killed the 

deceased. Mallesham  referred by P.W.21 is exam ined as P.W.16. 

According to him , on 06.01.2011, at  about  3 PM, he found that  the 

accused was in drunken condit ion and P.W.15 told him  that  the 

accused was telling that  she had killed the deceased and both of them  

inform ed the sam e to Shashikala. Hence, the first  hand inform at ion 

seem s to have com e from  P.W.15, who is Venkatesh, referred to by 

P.Ws.21 and 16. According to P.W.15, at  about  8 or 9 AM, he 

suspected the accused to be in drunken condit ion and she told him  

that  she killed Vijay Kum ar and she was telling to herself that  she 

killed Vijay Kum ar. But  in his cross exam inat ion, the said evidence is 

pointed out  as an om ission, thereby, st r iking at  the root  of the 

prosecut ion case. The inform at ion, based on which the witnesses cam e 

to believe that  it  was the accused, who killed the deceased, seem s to 

have com e from  PW.15, which is not  stated by him  at  the earliest  point  

of t im e, which is the t im e of recording his statem ent . Then it  has to be 

considered as an im provem ent . So also, the evidence of PW.16 that  he 

was told by PW.15 that  the accused was telling that  she had killed the 

deceased, was pointed as an om ission in his 161 statem ent . 

 

15. Now the confession having been dism ant led, the other evidence 

has to be looked into. One clinching aspect , which was argued by the 

learned Public Prosecutor, as fix ing the nexus between the accused 

and the death of the deceased is the injury found on the body of the 

accused. The Doctor, who spoke about  the injur ies on the body of the 

accused, is exam ined as P.W.18. According to him , he found a healed 
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abrasion surrounded by black burn m ark at  left  fore-arm  under 1/ 3 rd 

m edial side. The accused explained the above injury in her 313 

exam inat ion, as having been sustained in an accident . The date of 

exam inat ion of the accused was on 18.01.2011. The age of the said 

injury is not  stated by P.W.18 so as to disbelieve the version of the 

accused given in her 313 exam inat ion. With regard to the burnt  item s 

found at  the scene of offence, a saree of the accused was also found to 

be burnt . This is contended to be a connect ing factor between the 

accused and the offence. But  that  by itself,  in our opinion, does not  fix 

the com plicity of the accused.  When she is adm it ted to be residing 

along with the deceased and the incident  having occurred in the house 

where she was residing, it  is possible and probable that  her clothes 

could also catch fire when kerosene is sprinkled and fire is set  to the 

body of the deceased. 

 

16. The other incom prehensible aspect , which presents to us, is the 

abilit y of the accused to com m it  the m urder of the deceased, who,  

in all probabilit y, would be st ronger than her. I n order to assum e that  

the deceased m ight  have been drunk, so as to m ake it  easy for the 

accused to com m it  the offence, the post  m ortem  exam inat ion report  

does not  reveal that  there was any alcohol in the stom ach of the 

deceased. I t  shows that  the stom ach was found to be em pty.  

Hence, the post  m ortem  exam inat ion also does not  render any help to 

the prosecut ion, in dispelling the above im probability. When the case 

is of st rangulat ion, som e resistance can be assum ed on the part  of the 

vict im . Unless there is som e proof of the circum stances, under which 

the accused could have overpowered the said resistance, the case of 
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the prosecut ion, that  the accused st rangulated the deceased, cannot  

be believed. When the law is well set t led that , in a case rest ing on 

circum stant ial evidence, all the circum stances should unerr ingly point  

towards the guilt  of the accused and m anacle the accused inescapably, 

with all the above lapses, it  would not  be safe to hold that  the accused 

is guilt y. 

 

 The point  is accordingly answered. 

POI NT No .3 :  

 

 I n the result , the cr im inal appeal is allowed. The convict ion and 

sentence im posed on the appellant -accused in S.C.No.571 of 2011 

dated 10.06.2013 on the file of the I I I  Addit ional Sessions Judge, 

Warangal are set  aside. The appellant -accused is acquit ted of the 

offence under Sect ion 302 I PC and she shall be set  at  liberty forthwith, 

if he is not  required in any other case. 

 

As a sequel, the m iscellaneous applicat ions, if any pending,  

shall stand closed. 

 

______________________________ 

THOTTATHI L B. RADHAKRI SHNAN, CJ 

 

 

 

__________ 

T. RAJANI , J 
September 27th , 2018 

No t e :  Office to dispatch the copy of the judgm ent   

          to the Trial Court  forthwith.  

                        (B/ o )  DSK  
 

 


