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      THE HON�BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

   

CIVIL REVISION PETITION No.1024_2016  

 

ORDER:  

 

This Civil Revision Pet it ion, under Art icle 227 of the Const itut ion 

of I ndia, is filed challenging the Order dt . 06.02.2015 in 

I .A.No.10/ 2013 in I .A.No.61/ 2010 in O.S.No.1210/ 2001 passed by XI  

Addit ional Senior Civil Judge (FTC) , City Civil Court , Hyderabad.,  

dism issing the applicat ion filed under Order 1 Rule 10 (2)  CPC to 

im plead the pet it ioners as respondents in the final decree pet it ion i.e.,  

I .A.No.61 of 2010 in O.S.No.1210 of 2001.  

 

I t  is the case of the pet it ioners that  respondent  No.1/ plaint iff 

filed a suit  for  part it ion and separate possession of plaint  ‘AB’ and ‘C’ 

schedule property and the pet it ioners have no knowledge  about  the 

pending proceedings and appeals over the suit  schedule property and 

the suit  was decreed as well as first  appeal preferred by the 

respondents/ defendant  Nos. 1 to 3 were also dism issed.  I t  is further  

contended that  pet it ioner No.1/ 3 rd party and respondent  No.1/ Plaint iff 

have filed the final decree pet it ion and as per her adm ission, the plaint  

schedule property is ancest ral property and it  const itute a joint  Hindu 

fam ily or j oint  ownership and that  the pet it ioners are also ent it led to 

claim  1/ 6 th share in the schedule property and therefore, the 

pet it ioners are proper and necessary part ies to the suit  for com plete 

and effect ive adjudicat ion of the claim  and prayed to perm it  them  to 

com e on record as respondents in the final decree pet it ion.  

 

The respondents filed Counter affidavit  denying the m aterial 

allegat ions, inter lia,  contending that  the t r ial Court  already recorded 

specific finding in the second appeal that  the persons from  whom  the 

pet it ioners are claim ing r ight , have no r ight  in the schedule property 
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and, therefore, the pet it ioners are not  ent it led to im plead them  as 

respondents and prayed for dism issal of the pet it ion.  The t r ial Court  

dism issed the pet it ion basing on the findings recorded in the 2nd 

Appeal,  accept ing the respondents’ content ions.  

 

Aggrieved by the Order of the t r ial Court , the present  Civil 

Revision Pet it ion is filed on various grounds, m ainly contending that  

the decree and judgm ent  was passed without  im pleading them  and 

they are ent it led to claim  r ight  in view of Sect ion 29 (A)  of Hindu 

Succession Act  (AP Am endm ent )  and also by am endm ent  to Sect ion 6 

of Hindu Succession Act  as am ended by Act  39 of 2005 and therefore, 

they are ent it led to com e on record to claim  1/ 6 th share in the suit  

schedule property.  

 

During hearing, learned counsel for the pet it ioners, reiterated 

the said content ions and while contending that  the Order under 

challenge is erroneous and the t r ial Court  did not  look into AP 

Am endm ent  to Hindu Succession Act  by incorporat ing Sect ion 29(A)  

and Cent ral Am endm ent  to Sect ion 6 of Hindu Succession Act  by Act  

39 of 2005, those am endm ents are applicable to the case of the 

pet it ioners and they are ent it led to claim  share in the schedule 

property and finally requested this Court  to perm it  them  to be 

im pleaded as respondents and set  aside the Order under challenge.   

 

Whereas, the learned counsel for the respondent  supported the 

Order in all respects while drawing the at tent ion of this Court  to the 

Judgem ent  in S.A.No.960 of 2011 and the findings recorded by this 

Court  in para No.6 of the Judgm ent  and requested this Court  to 

dism iss the present  pet it ion.  

 

As seen from  the allegat ions m ade in the affidavit ,  they are 

claim ing 1/ 6 th share in the property through their  father and they are 
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ent it led to claim  benefits under Sect ion 29 (A)  of (AP Am endm ent )  and 

so also under Sect ion 6 of Hindu Succession Act  by am ended Act  39 of 

2005.  I n fact , while deciding the suit ,  the t r ial Court  and first  

appellate Court  did not  accept  the content ion raised by the father of 

these pet it ioners and in the second appeal, specific findings were 

recorded in para No.6, which is ext racted hereunder:  

“ I t  is sought  to be contended by the appellants’ counsel as a 

substant ial quest ion of law that  there are no two sisters for the 

defendants 2 and 3 who are daughters of the 1st defendant  and that  they 

are also ent it led to their shares in the fam ily propert ies under Sect ion 29-

A of the Hindu Succession Act , 1956 as amended in the State of Andhra 

Pradesh and which came into force in the year, 1986. There is no plea in 

the pleadings of the defendants on this aspect .  There is also no evidence 

let  in, in support  of the said content ion by both the part ies.  Either in the 

t r ial Court  or in the lower Appellate Court , this point  was urged.  I t  is 

contended that  it  can be urged at  any t im e as this is only a pure quest ion 

of law.  This is not  a pure quest ion of law.  I t  is a m ixed quest ion of law 

and fact .  Without  there being facts before the Court , this Court  cannot  

perm it  the appellants to raise a legal quest ion which is based on no 

evidence.  For applicat ion of Sect ion 29-A of the Hindu Succession Act , 

1956, several pre-condit ions are to be sat isfied by the female sharers i.e.,  

daughters to claim  shares in the joint  fam ily propert ies.  I t  is not  known 

whether there are any sisters for the defendants 2 and 3 and if so 

whether their m arr iages were before or after com m encem ent  of Sect ion 

29-A of the said Act .  I n the absence of the said m aterial before the 

Court , the said quest ion becom es no quest ion of law at  all.  “   
 

When this Court  in the Second Appeal rejected the plea raised 

by the father of these pet it ioners/ defendant  No.1 in the said suit  

regarding their  ent it lem ent  to claim  share in the property by vir tue of 

Sect ion 29-A (AP Am endm ent  Act  to Hindu Succession Act )  or by 

vir tue of Sect ion 6 of Hindu Succession Act  (by Cent ral Act  39 of 2005)  

this Court  declined to interfere with the findings recorded by t r ial Court  

and first  appellate Court  in S.A.No.960 of 2011.  When such plea was 

negated by this Court  in the suit  it self,  the pet it ioners cannot  be 

perm it ted to com e on record taking advantage of Sect ion 29 (A)  of 

Hindu Succession Act  (AP Am endm ent )  because it  is subject  to proof of 

certain requirem ents under Sect ion 29(A) .  When the pet it ioners are 

claim ing benefit  under Sect ion 29(A)  of Succession Act  (AP 

Am endm ent ) , they are disent it led to claim  benefit  under Sect ion 6 of 

Hindu Succession Act , which cam e into effect  in the year 2005. The  
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Ent it lem ent  to claim  benefit  under Sect ion 6 of Am endm ent  Act  is 

hedged by certain condit ions.  However, Apex Court  in Pr ak ash  an d  

o t h er s v  Ph u lav at h i  an d  Ot h er s
1,  m ade it  clear that  the daughters 

are ent it led to claim  benefit  under Sect ion 6 of Hindu Succession Act  

only when succession opens after the com m encem ent  of the Act  and in 

view of the law declared by the Apex Court  in Pr ak ash ’s case referred 

above, the pet it ioners are not  ent it led to claim  any share im pleading 

as respondents when they are specially claim ing r ight  under Sect ion 

29 (A)  of Hindu Succession Act  (AP Am endm ent ) , which was negated 

by this Court  in the second appeal.  Therefore, the pet it ioners are 

neither proper nor necessary part ies to the inter locutory applicat ion 

i.e., the pet it ion filed for passing final decree in I .A.No. 61 of 2010.  

Since this Court  had already recorded a finding in the second appeal 

that  in the absence of any plea, defendant  No.1/ father of these 

pet it ioners, is disent it led to quest ion the judgm ent  passed by the first  

appellate Court  and therefore, I  find no ground to set  aside the Order 

passed by the t r ial Court , since, the order passed by the t r ial Court  is 

free from  any infirm ity warrant ing interference of this Court  by 

exercising power under Art icle 227 of the Const itut ion of I ndia.  

Consequent ly, this Civil Revision Pet it ion is liable to be dism issed as it  

devoid of m erits.  

 

Accordingly, this Civil Revision Pet it ion is dism issed.  

 

As a sequel, m iscellaneous applicat ions pending, if any, shall 

stand closed. 

                                              
________________________________________ 

                                                  M. SATYANARAYANA MURTHY, J  
Date:   29-01-2018 

eha 
 

 

                                                 
1 AIR 2016 Supreme Court 769 
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